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ABBREVIATIONS. 


Sze Deeps 38, 4. 


ADMINISTRATION 


EXECUTORS AND GUARDIANS: ANNUAL SETTLEMENTS! EVIDENCE. An- 

nual settlements of guardians and executors do not constitute prima 

o- evidence in their behalf. The State to the use of Koch v. Roeper, 
‘. 


GUARDIAN: BOND, ACTION ON BEFORE FINAL SETTLEMENT. A ward 
who has attained his majority, may sue on his guardian’s bond be- 
fore the latter has made final settlement in the probate court. Ib. 


TRUSTEES’ INVESTMENTS: MAL-ADMINISTRATION. Where a trustee 
makes an investment in his private capacity, and fails to indicate 
promptly that his investment is on account of the estate he has in 
charge, he, thereby, subjects himself to well grounded suspicion of 
mal-administration upon claiming it to have been on account of the 
estate, after loss or depreciation of the security taken by him. Jb. 


ADMINISTRATION: SALE OF LAND: VOIDORDER. An order of probate 
court for the sale of land of a decedent, for the payment of his 
debts without a petition therefor, and without notice of the inten- 
tion to apply for the same as required by law, is void, and a sale 
thereunder will pass no title, except where, on a settlement of the 
accounts of the administrator, it appears the personal estate is in- 
sufficient to pay the debts of theestate, in which case thecourt can 
make the order of sale of its own motion. Teverbaugh v. Hawkins, 
180. 


WILL: POWER TO SEVERAL AS EXECUTORS, EXECUTION oF. Wherea 
power in a will to sell land is given to several as executors, and not 
as persons, all need not act. The survivor or survivors may, in 
euch case, lawfully execute the power. Gaines v. Fender, 497. 


PRoBATE COURT: EXECUTOR: BOND: SURETIES. Where a probate 
court having proper jurisdiction finds there are sufficient funds of 
the estate in the hands of the executor for the purpose and orders 
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the payment of an allowance, and such order is not appealed from, 
nor vacated for fraud or other reason, it is binding on the executor 
and his sureties in an action on the bond. The State ex rel. Richard- 
son v. James, 509. 


EXECUTOR: BOND, BREACH OF. The failure to pay such allowance 
after the making of the order, is a breach of the obligation of the 
bond “to perform all other things touching said executorship re- 
quired 7 law or the order or decree of any court having jurisdic- 
tion.” Jb. 


SurRETIEs: BOND. In an action for such breach of the bond, the 
sureties as a defense pro tanto, cannot claim that they are liable only 
to the extent of the funds of the estate in the hands of the execu- 
tor at the date of the execution of the bond. Jb. 


PROBATE COURT: MOTION: NoTICE. The action of the probate court 
in sustaining a motion to set aside an order for the payment of an 
allowance because the order did not state the specific amount to be 
paid, and its entry of a new order in lieu of the former, is really 
one transaction, and an executor who filed the motion is chargeable 
with notice of the entry of the last order. Jb. 


EXECUTOR: REVOCATION OF LETTERS: BOND. An executor, who re- 
signs or is Mn oy: and is permitted by the court to make final 
settlement and take the receipt of his successor and go out of court, 


is not liable to an action on his bond by a creditor for the latter’s 
allowance against the estate, and such isthe ¢ase although the court 
may have ordered the executor, while in office and when he had 
funds of the estate in his hands, to pay all demands against the es- 
tate and he failed to do so. The State ex rel. Crane v. Heinrichs, 542. 





: The funds of the estate in the hands of the exec- 
utor at the time of his displacement, are debts due the estate, and 
can, under the statute, be paid by him only to his successor in 
office. Jb. 


ADVERSE POSSESSION. 


LIMITATIONS: ADVERSE POSSESSION: TITLE: EJECTMENT. Ten years con- 
secutive adverse possession, under claim of title, gives the title to 
the occupant as effectually as any written conveyance, And the 
ten years’ possession need not be the ten years next before the date 
of the action of ejectment. Allen v. Mansfield, 688, 


Ser Possession, 1. 


AMENDMENT. 
Sze Instructions, 


Rartroaps, 8, Ll. 
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APPEALS. 


APPEAL: JUSTICE: RAILROAD. A railroad which runs through acounty 
and has been sued therein by service of process on its loca) agent, 
is a resident of such county within the meaning of Revised Statutes, 
section 3041, relating to appeals from justices of the peace,and must 
prosecute such appeals within the time limited to other residents af 
the county. Crutsinger v. The Missouri Pacific Railway Company, 64 


APPEALS FROM ST. LOUIS COURT OF APPEALS: CONSTITUTIONAL QUES- 
TIONS: JURISDICTION. In cases in which appeals lie from the St 
Louis court of appeals, only because constitutional questions are 
involved, the Supreme Court has jurisdiction to consider those 
questions only. Humesv. The Missouri Pacific Railway Company, 221, 


PRACTICE: APPEARANCE: JURISDICTION. The appearance of a defend® 
ant in the circuit court, on appeal from a justice of the peace, for the 
sole purpose of filing a plea in abatement, is not such an appear 
ance to the action as to forbid his raising the question of jurisdic- 
tion. And where it appears he was served with summons in the 
township where he resided, which does not adjoin that in which 
suit was brought, the action should be dismissed on his motion. 
R. S., 22839. Fare v. Gunter, 522. 


Sree JurispicTion, 3. 


APPURTEN ANCE. 
Ser Lanp anp Lanp Tries, 1, 2. 
ASSESSMENT OF REVENUE, 


See TAXEs. 


BAILMENTS. 


Pieper. A pledgee without a special agreement to that effect, can- 
not retain the property pledged for any other debt than that for 
which the pledge was specifically made. The Southworth Co. v. Lamb, 


242. 


PAWNOR’S INTEREST, SALE OF: TROVER. The pawnor of a 
chattel, notwithstanding his pledge, has still a vendible interest in 
it, and the vendee of such interest can maintain trover against the 
pawnee, if the latter refuses to deliver it to him on his tendering 
the amount of the debt. 


BaInMENT, CONTRACT oF, Weir Plow Co. v. Porter, 23. 
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BILL OF EXCEPTIONS. 


Bitu oF exceptions. An entry of the record proper showing the 
filing, or leave of court to file, a bill of exceptions, is necessary to 
make it a part of the record. Dinwiddie v. Jacobs, 195. 


Sze Practice 1n Supreme Court, 3. 


BURDEN OF PROOF. 


Sex Possgssron, 1. 


CARRIERS, 


CoMMON CARRIERS: NEGLIGENCE. A common carrier is not permitted 


to stipulate inst its own negligence. Especially is this true in 
of pemengus. Tibby v. The Missouri Pacific Railway 


its carriage 
Company, 292. 


CHAMPERTY. 
Sez Contracts, 9. 


PLEADING, 8, 


CITY OF LIBERTY. 


See MunicipaL CoRPORATIONS. 


CONDEMNATION OF PROPERTY. 


CoNDEMNATION OF PRIVATE PROPERTY FOR PUBLIC USE: DEDICATION 
When private property is condemned or dedicated for one public 
use, it cannot be appropriated to another and different use, or be 
appropriated to private use. The Belcher Sugar Refining Co. v. The 
St. Louis Grain Elevator Co., 121. 


: TITLE: DIFFERENT USE. The fee simple title is not acquired 
by proceedings condemning private property for public use, and if 
such property is to be used for a purpose other than that for which 
it was condemned, the original owner must first be compensated for 


such additional different use. Tb- 


: : . Where the city of St. Louis condemned 
private property for use as a wharf, it cannot lease it uncondition- 
ally for a term of years to be used in the prosecution of private 
business and for private gain. Ib. 





: construction. Laws authorizing the taking of private 
property for public use, should be strictly construed and closely 
scrutinized. 





or) 
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CONDEMNATION PROCEEDINGS: TITLE; RAILROADS. In proceedings 
to condemn land for a right of way for a railroad, until the as- 
sessed damages are paid to the owner by the railroad company, the 
title remains in the owner. Green v. The Missouri Pacific Railway 
Company, 653. 





- Incondemnation proceedings, where the 
eunpsions of the land-owner to the report of the commissioners are 
sustained and a new hearing granted, the payment into court by 
the railroad company of the damages assessed, will not divest the 
owner of the title. Upon the allowance of his exceptions, the 
owner’s right to the money so paid is gone, and the parties are re- 
ferred to the result of a second assessment and report by commis- 
sioners and the judgment of the court thereon. Jb. 


LANDLORD AND TENANT: LEASE: NOTICE TO QUIT: ESTOPPEL: EJECT- 
MENT. Where a railroad company in proceedings to condemn land 
for a right of way pays the damages assessed to the circuit clerk for 
the owner, but upon allowance by the court of the latter’s excep- 
tions, voluntarily withdraws the money and enters into an agree- 
ment with the owner whereby it leased the land from the latter for 
a term of years, with stipulation to quit upon notice given, the rela- 
tion of landlord and tenant is thereby created, and the railroad 
company is estopped to deny the landlord’s title and right of pos- 
session. And if the stipulated notice to quit is given, the owner 
has a right of action to recover possession, either under the landlord 
and tenant act, or by ejectment. Jd. 


CONSIDERATION, 


Sree Contracts, 12. 


CONSTITUTIONAL LAW. 


CONSTITUTION: RAILROADS: DOUBLE DAMAGE Act. Section 43 of the 
railroad law, (Wag. Stat., p. 310,) making railroad corporations liable 
in double damages for stock killed by their engines and cars in con- 
sequence of failure to erect and maintain fences as therein required, 
is not repugnant to section 20 of article 2 of the constitution of 
Missouri of 1875, which declares “that no private property can be 
taken for private use Ww ith or without compensation, unless by the 
consent of the owner.” Nor is it repugnant to section 43 of article 
4of that constitution which provides that “the general assembly 
shall not pass any local or special law ° ° granting to any 
corporation, association or individual any special or exclusive right, 

privilege or immunity.” Humes v. The Missouri Pacific Railway 
Company, 221. 





: . The constitutionality of the double dainage act» 
both as s regards the State and Federal constitutions, re-aflirmed. J)- 


DovuBLE DAMAGE ACT: CONSTITUTIONALITY OF. The decision in 
the case of Hume v. The Missouri Pacific K’y Co., ante, p. 221, 
affirming the constitutionality of the double damage act, in respect 
to both State and Federal constitutions, adhered to. Meyers v. The 
Union Trust Company, 237. 
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CONSTITUTION: TAKING PRIVATE PROPERTY FOR PUBLIC USE: RIPARIAN 
RIGHTS, DAMAGE TO: COMPENSATION. Damage to the rights of a ripa- 
rian owner of land on the Mississippi River in the city of St. Louis, 
caused by the projection of a dike by the city into the river, was 
within the protection of article 1, section 16 of the constitution of 
1865, which provided “that no private property ought to be taken 
or applied to public use without just compensation.” Myers v. The 
City of St. Louis, 367, 


SPECIAL LAW. The act of the general assembly, ap- 
proved March 28th, 1881, authorizing cities acting under special 
charters, and containing more than 30,000 and less than 50,000 in- 
habitants, to establish a system of sewerage and to construct, estab- 
lish andl keep in repair sewers, culverts and drains, is not a special 
law, and as such, prohibited by the constitution. Rutherford v. Hed- 
dens, 388. 


RELIGIOUS CORPORATION. Under section 8, article 2 of the 
present constitution, there can be no incorporation in this State of a 
church for a religious or other purpose, except such as may be 
created under a general law for the sole purpose of holding title to 
such real estate as may be prescribed by law for a church edifice, 
parsonage and cemetery. The Catholic Church v. Tobbein, 418. 


ConstTITUTIONAL LAW. The provision of Revised Statutes, section 
835, giving the injured party a right of action against a railroad for 
three times the excess of the legal rate of freight charged by it is 
constitutional. Burkholder v. The Union Trust Company, 572, 


CONTINUANCE, 
See Practice, Criminat, 1. 
CONTRACTS. 


VENDOR : VENDEE: CONTRACT: WARRANTY. Where a vendee buys a 
number of cattle, and by the terms of the contract of sale they are 
to be weighed upon the vendor’s scales, and paid tor according to 
the weight as determined by said scales, there is an implied war- 
ranty on the part of the vendor that such shall be lawful scales, and 
capable of indicating lawful weights, and the vendor is liable to the 
vendee for all money paid him by the latter by reason of excessive 
weights, as indicated by the defective scales, although there was no 
pretense of actual fraud on the part of the vendor. Clifton v. Sparks, 
115. 


CONTRACT IN RESTRAINT OF TRADE, VIOLATION OF: INJUNCTION. A 
contract not to engage in a particular kind of business, at a specified 
place for a limited time, is not invalid as being in restraint of trade, 
and injunction lies to restrain its violation. Gill v. Ferris, 156. 


SALE OF GOODS: STATUTE OF FRAUDS: MEMORANDUM. A memo- 
randum of the sale of goods to be sufficient under the statute of 
frauds, must state the contract with reasonable certainty so that its 
substance will appear from the writing itself, without recourse to 
parol evidence. Smith v. Shell, 215. 
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CoNTRACT: SALE: DELIVERY: MEMORANDUM. It is not essential to 
the validity of such a contract that it should stipulate for any time 
or place of delivery of the goods, but if there be such a stipulation, 
the memorandum must contain it. Jb. 


SALE: MEMORANDUM, ConstRUCTION Of. Where in the sale of goods 
the time and place of delivery are not agreed upon, the memorandum 
will be construed as a contract for delivery within a reasonable time 
and at the vendor’s customary place. Jb. 


Contract: VARIANCE. A _ plaintiff cannot recover upon a contract 
for the sale of goods which he testifies is not the contract made be- 
tween him and the defendant, and which is one materially different 
from that alleged in his petition and evidenced by the memorandum 
in writing. Jb. 


STATUTE OF FRAUDS: PROMISE TO DEBTOR TO PAY HIS DEBT. A promise 
made to a debtor of a third person to pay the debt for him, if 
founded on a new and valid consideration, is not within the statute 
of frauds, and the creditor can sue the promisor directly on the 
agreement; but it is otherwise if the promise is made to the cred- 


itor himself. Green v. J’stes, 337. 


ConNTRACT : CONSIDERATION, PROOF OF DIFFERENT ONE. Where an ex- 
ecutory contract recites a consideration which is shown to be nom- 
inal or unreal, the real consideration can be shown for the purpose 
of supporting the contract. Moore v. Ringo, 468. 


: CHAMPERTY. A contract to defray half the expenses of 
litigation necessary to set aside a deed as fraudulent, and to share 
in the proceeds of such litigation, is champertous; but a contract is 
not champertous which provides that one party is to buy the land 
and convey one-half interest therein to the other, and the latter is 
then to bring suit for it and pay half the costs of the litigation. Jb, 


LAND, CONTRACT FOR SALE Or. <A contract in writing for the sale of 
land, need not all be contained in one instrument signed by the 
vendor. The Young Men’s Christian Association of Kansas City v. Du- 
bach, 475. 


ConTRACT : BAWDY HOUSE! EVIDENCE. A contract to sell a house to 
one whose purpose is to keep a bawdy house, is not unlawful, and 
a suit to enforce it cannot be defeated by proof that it was really a 
contract of lease, and, therefore, invalid. Sprague v. Rooney, 493. 


DoustruL CLAIM, COMPROMISE OF: CONSIDERATION. The com- 
promise of a doubtful claim asserted in good faith, affords a valuable 
consideration to support a promise. Rinehart v. Bills, 534. 


CONTRACT FOR PERSONAL EMPLOYMENT, CONSTRUCTION OF: DISMISSAL. 
Defendants employed plaintiff to buy hogs for them, the terms of 
the contract being contained in a letter to him written by a member 
of defendants’ firm, and which stated “We accept your offer of a 
twelve months’ engagement at $100 a month, subject to your giving 
us satisfaction. I may say that the hogs you have bought for us 
have given satisfaction ;” Held, that defendants could not terminate 
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the contract before the end of the year, except for inefficiency or 
unfaithfulness of plaintiff in the discharge of the duties of his em- 
ployment. Beggs v. Fowler, 599. 


ConTRACT: ESTOPPEL. A party cannot enjoy the fruits of a contract 
through a series of years, and then be heard to repudiate its obliga- 
tions. Green v. Missouri Pacific Railway Company, 653. 


CoONTKACT, CONSTRUCTION OF: BAILMENT. The Weir Plow Company v. 


Porter, 23. 
See Municipat Corporations, 9. 


Spreciric PERFORMANCE. 


CORONER. 


CORONER’S FEES: MANDAMUs. The allowance of fees to a coroner for an 


inquest on a dead body, is, under Revised Statutes, section 5157, 
subject to the judicial discretion of the county court, and cannot 
be controlled by a writ of mandamus. The State ex rel. Patterson v. 
Marshall, 484. 


CORPORATIONS. 


CoxPORATION: STOCKHOLDER: MOTION FOR EXECUTION: PRACTICE. A 
motion under the statute, (Wag. Stat., p. -91, 2 13,) by a judgment 
creditor of a corporation, for execution against a stockholder for an 
unpaid subscription to its stock, is a substitute for a bill in equity 
to reach assets in the hands of the stockholder; the refusal of the 
court to grant the motion is a finding of the issue for the defendant, 
and the remedy for error of the lower court in that regard is by a 
motion for a new trial and exception to the action of the court in 
overruling the latter motion. Erskine v. Loewenstein, 301. 


: : ; . It is not necessary that the bill of 
exceptions should show that the creditor excepted to the action of 
the court in overruling the motion for execution against the stock- 
holder. Jb. 





EXECUTION AGAINST STOCKHOLDER: TRIAL: STATUTE. The statute 
relating to such execution against a stockholder, contemplates a 
hearing and determination of the motion by the court, without the 
intervention of a jury. Ib. 


SrocK : UNPAID SUBSCRIPTION: PURCHASER. One is not liable to such 
action by the creditors of a corporation for an unpaid subscription 
to its stock, who purchased from a former holder for value and with- 
out knowing or without inculpatory negligence in not knowing that 
it was so unpaid for. Jb. 


STOCKHOLDER: ESTOPPEL. One who voluntarily places himself on 
the books of a corporation as the owner of its stock, will be estopped 
to deny his title thereto as against its creditors. Jb. 
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CORPORATION : EXISTENCE DE JURE, HOW DETERMINED. Whether or 
not a corporation exists de jure, cannot be determined in a collateral 
proceeding, if it appear to be acting under color of law and recog- 
nized by the Stateas such. The question of its being must be raised 
by the State itself on a quo warranto or other direct proceeding; and 
this is the case, although the act incorporating it or authorizing its 
incorporation is violative of the constitution of the State. The 
Catholic Church v. Tobbein, 418. 


CONSTITUTION : RELIGIOUS CORPORATION. Under section 8, article 2 
of the present constitution, there can be no incorporation in this 
State of achurch fora religious or other purpose, except such as may 
be created under a general law for the sole purpose of holding title 
to such real estate as may be prescribed by law for a church edifice, 
parsonage and ce:netery. Jb. 


CHURCH ORGANIZATION: INCORPORATION. <A church organization 
for religious purposes, continues after the incorporation of the relig- 
ious body for the purpose for which such incorporation is authorized 
by the constitution. 6. 


CHURCH: WILL: INCORPORATION. A testator willed certain ‘real and 
personal estate to the Catholic Church at the city of Lexington. 
Subsequently and after the taking effect of the will, the plaintiff was 
incorporated under the same name as that of the church organiza- 
tion, which name it seemsto have adopted with reference to the 
provisions of the will. Held, the plaintiff, by its incorporation, did 
not acquire any of the property rights of the Catholic Church organ- 
ization at the city of Lexington. Whether or not the church at 
Lexington, as distinguished from the corporation of that name, can 
receive and hold the property bequeathed and devised to it, can be 
determined only in a suit instituted by that church. Ib. 


PRACTICE: LEGAL CAPACITY TO SUE: CORPORATION. The question of 
the legal capacity of plaintiff to sue as a corporation, must be raised 
by demurrer or answer, or it is waived. The Young Men’s Christian 
Association of Kansas City v. Dubach, 475. 


: ; : POWER TO HOLD LAND: DEFENSE. The in- 
capacity of a corporation, in a suit by it for the specific performance 
of a contract to sell land, te purchase and hold the same is a matter 
of defense. Ib. 





COSTS. 


Costs: CHARGES AGAINST ATTORNEY: PRIVATE PROSECUTOR. Where 





charges, under Revised Statutes 1879, sections 488, 489, against an 
attorney to disbar him are set on foot and prosecuted by private per- 
sons, the costs may be properly adjudged against them on their fail- 
ure to sustain the charges. The State ex rel. Mansur v. Kemp, 213. 


COUNSEL. 
Sree Practice, Criminal, 1, 4. 


45—82 
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COUNTER-CLAIM. 


CouNTER-CLAIM : STATUTE. Under Revised Statutes, section 3522, 
in an action arising on contract, any other cause of action arising 
on contract and existing at the commencement of the action, may 
be pleaded by way of counter-claim. Ashby v. Shaw, 76. 


PLEADING: COUNTER-CLAIM. In an action upon a promissory note, 
damages arising out of a different transaction 2nd constituting a 
cause of action ex delicto, cannot be set up asa counterclaim. Wil- 
kerson v. Farnham, 672. 


LANDLORD AND TENANT: IMPROVEMENTS: COUNTER-CLAIM. In the 
absence of an express promise to pay, no recovery can be had by a 
tenant for improvements made by him. Where there is an exprese 
oromise it is a proper subject of counter-claim ex contructu. Ib. 


COURTS. 


See Sr. Louris Criminat Court. 


CRIMINAL COSTS. 


CRIMINAL COSTS, NON-LIABILITY OF CoUNTY FOR. Prior to the act of 


1883, (Sess. Acts, p. 80,) the expense of boarding and lodging juries, 
kept together by order of the court in cases of felony, was nota 
proper item of costs, and could not be taxed against the county as 
such, by the court. Person v. Ozark County, 491. 


CRIMINAL LAW. 


CRIMINAL LAW: DISTURBING PEACE OF NEIGHBORHOOD. In a pros- 
ecution under Revised Statutes 1879, section 1527, for disturbing the 
peace of a neighborhood, to sustain a conviction, it must be shown 
that the peace of those residing in the vicinity of each other, and 
regarded as neighbors, was disturbed. It is not enough to show 
that the peace of those assembled at a park or other public place 
was disturbed. The State v. Hughes, 86. 


DRUNKENNESS, EVIDENCE AS TO INADMISSIBLE. The trial court com- 
mitted no error in refusing to permit a witness to state whether 
defendant was drunk or sober at the time of the killing, as drunk- 
enness neither excuses nor extenuates crime. The State v. Ramsey, 


PER SHERWOOD, J. 


CRIMINAL LAW: INSTRUCTION. An instruction on the law of self- 
defense, condemned as confused and misleading. Mernry, J., con- 
curring. The State v. Culler, 623. 


: SELF-DEFENSE, WHEN NOT ABROGATED. While one may not 
bring on a combat in order to wreak his vengeance on his enemy 
and shield himself behind the pretext of self-defense, yet where the 
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quarrel is sudden, no felonious intent entertained, and _ no deadly 
weapon used by him at the outset, the right todefend his life against 
an assault with a deadly weapon still exists in his favor, and is not 
abrogated by reason of the fact that he began the sudden quarrel. 
Henry, J., concurring. Jd. 


PROSTITUTION. One who takes a girl under eighteen 
years of age away from her uncle’s house in Iowa, where she is 
temporarily visiting, under an arrangement made with her before 
she left her home, and brings her into the county in Missouri where 
she resides with her father for the purpose of prostitution, and 
there accomplishes his design, is guilty under Revised Statutes, sec- 
tion 1257, of taking her away from her father for the purpose of 
prostitution, and is properly indicted in the county where thelatter 
resides. The State v. Round, 679. 





Sree PLEADING, CRIMINAL. 


Practice, CRIMINAL. 


DAMAGES. 


DAMAGES, WHO MAY SUE For. The only persons who are au.nor- 
ized to sue for the damages allowed by Revised Statutes 1879, sec- 
tions 2121, 2122, 2123, (Wag. Stat., pp. 519, 520, 22 2,3, 4,) are the 
husband or wife or minor children, or the father and mother, or 
either of them where the other is dead, in case the deceased be an 
unmarried minor. Where all these beneficiaries perish in the same 
disaster, there is no person left to whom the action survives. Gibbs 
v. The City of Hannibal, 143. 


DAMAGES: PROPERTY. Revised Statutes 1879, sections 2121, 2122, 
2123, have no reference to injuries or damages to the property of 
the deceased. Ib. 


SEepucTION: DAMAGES. No recovery can be had for the wounded 
feelings of plaintiff’s family in an action for seduction of his 
daughter, based on the loss of her service. Comer v. Taylor, 341. 


: : MISCONDUCT OF THE WOMAN. Where the carnal in- 
tercourse is occasioned as much by the misconduct of the woman 
as that of the man, there can be no exemplary damages. (Jb. 





DAMAGES: SEDUCTION: MEDICAL ATTENDANCE. In such action the 
parent will be entitled to recover for medicine and medical attend- 
ance, if reasonable, whether he has paid the sum due therefor or 
not. Ib. 


INJUNCTION : BOND: DAMAGES. An assessment of damages for defend- 
ant upon the dissolution of an injunction, cannot be made except 
as incident to a bond or stipulation given by plaintiff to pay the 
damages consequent upon such dissolution. The City of St. Louis v. 


The St. Louis Gaslight Company, 349. 
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CONSTITUTION: TAKING PRIVATE PROPERTY FOR PUBLIC USE: RIPARIAN 
RIGHTS, DAMAGE TO; COMPENSATION. Damage to the rights of a ripa- 
rian owner of land on the Mississippi River in the city of St. Louis, 
caused by the projection of a dike by the city into the river, was 
within the protection of article 1, section 16 of the constitution of 
1865, which provided “that no private property ought to be taken 
or applied to public use without just compensation.” Myers v. The 
City of St. Louis, 367, 


DEDICATION. 


DEDICATION: INTENTION. Dedication of land to public use de- 
nds upon theintention of the owner, and whenever this intention 
is unequivocally manifested, the dedication is made, so far as the 
owner of the soil is concerned; and if accepted and used by the 
public in tho manner intended, the dedication is complete, and the 
owner and all claiming in his right are precluded from asserting any 
ownership inconsistent with such use. Pierce v. Chamberlain, 618. 


: . The intention of the owners to dedicate in this case 
held to be clearly expressed. b. 





Ser CoNDEMNATION OF PROPERTY, 1, 


DEEDS. 


DEED : HUSBAND AND WIFE: SURVIVOR. By a deed executed to hus- 
band and wife they become seized in entirety of the land conveyed, 
and the survivor takes the whole estate. Modrell v. Riddle, 31. 


TAX DEED: DESCRIPTION OF LAND. The description of the land in 
a tax deed must conform to that contained in the anterior proceed- 
ings. Lowe v. Ekey, 286. 


——~——: ABBREVIATIONS: staTuTE. Under Wagner’s Statutes, page 
1212, section 240, authorizing certain abbreviations in describing 
land in tax deeds and proceedings relating to the same, abbrevia- 
tions can be used only as provided in said section, and when 
used they will be insufficient under said section, unless the land in- 
tended to be designated by their use is so designated thereby that 
it may be identified or located. 1b. 


———: -——. Abbreviations used in description of land in the 
tax deed and anterior proceedings in this case, held insufficient. J}. 


DEED, AMBIGUITY IN: NATURAL MONUMENTS, CALLS AND DISTANCES. 
Natural monuments and objects called for in a deed shall control 
in case of ambiguity, although they conflict with the courses 
and distances called for by the deeds And when the latter, in its 
description of the land conveyed, calls fora river asa boundary, 
this call will prevail. But if doubt as to the intention of the par- 
ties should still remain, resort may then be had to evidence of the 
surroundings of the parties at the time of the execution of the in- 
strument. Myers v. City of St. Louis, 367. 
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DEED: CHAIN OF TITLE: PURCHASER, A deed lying outside of a 


purchaser's chain of title, imparts no notice to him. Tydings v. 
Pitcher, 379. 


CHAIN OF TITLE; NOTICE: PURCHASER. A purchaser is bound with 
constructive notice of all recorded instruments and recitals therein, 
lying within his chain of title. 6. 


——-: VENDOR'S LIEN: Notice. A recital in a deed ina purchaser’s 
chain of title that a part of the purchase money therefor is unpaid, 
is notice to him of a vendor’s lien, and puts him on inquiry as to 
every fact that the existence of the lien would imply or lead to. Jb. 


: ———. Such purchaser is put upon inquiry as to the fact 
that the lien may have been extinguished by an unrecorded deed 
reconveying the premises to the former owner. Ib. 


EXECUTION: LEVY: SHERIFF'S DEED. Where, under an execution 
issued on a joint judgment against two defendants, the sheriff 
levies on land asthe property of one of them, and sells and conveys 
the interest of the latter, his deed will not pass to the purchaser any 
interest the other defendant may have in the land. Frederick v. The 
Missouri River, Ft. Scott & Gulf Railroad Company, 402. 


DEED OF TRUST, ACKNOWLEDGMENT OF. A deed of trust acknowl- 
edged before the trustee therein, where its execution is duly proved. 
is good between the parties thereto and those claiming under them. 
Bennett +. Shipley, 448. 


SHERIFF'S DEED: RECITAL OF PARTIES TO EXECUTION. Where a sher- 
iff’s deed recites the parties to the judgment, and that the execu- 
tion issued thereon, without again naming the parties, and it is 
clearly inferable that the execution was issued on the judgment 
named in the deed, the latter is not open to the objection that it 
fails to recite the names of the parties to the execution as required 
by the statute. R.S., 22392. Gaines v. Fender, 497. 


DEED, DESCRIPTION IN. Each part of the descriptive language in a 
deed is to be-construed with relation to the other parts, and no in- 
flexible rule of interpretation will be allowed to defeat its clear 
meaning. Brown v. Gibson, 529. 


See Lanp anp Lanp TitTtgs, 4. 


Trusts AND TRustTEEs, 6, 7, 8, 9. 


DISBARMENT. 


Sze Costs, 1. 


DISTURBING PEACE. 


Sze CriminaL Law, 1. 
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DOWER. 





JOINTURE: DOWER: STATUTE. A post-nuptial contract for jointure 
in lieu of dower, provided for by Revised Statutes, section 2202, has 
no binding force on the wife until, | some act of hers after discov- 
erture, she acquiesces in or accepts the provision made for her ben- 
efit in such contract. She may, under said section 2202 renounce 
the jointure and have dower, but cannot claim both. Roberts »v, 
Walker, 200. 


: A husband and wife can agree to annul his marital 
rights as to personal property which came to him in her right before 
the married woman’s act o: 1875, (Acts, p. 61,) and to re-transfer it 
to her as a suitable provision in lieu of dower in his estate. b. 





See Lanp anp LaANnpD TiTLgs, 5. 


DRUNKENNESS. 


Sez Criminat Law, 2. 


EJECTMENT. 


EJECTMENT: STATUTE OF Limitations. The statute of limitations 
not only bars plaintiffs’ recovery in an action of ejectment, but it 
also confers tithe on the occupant, which he may show under a gen- 
eral denial. Fulkerson v. Mitchell, 13. 


HoMESTEAD: CONVEYANCE BY WIDOW: MINOR CHILDREN. It is no de- 
fense to an action of ejectment by the minor children for the recov- 
ery of the possession of the homestead, that the defendant claims 
title from a purchaser at a foreclosure sale under a mortgage given 
by the widow. Under Wagner’s Statutes, page 698, section 5, the 
minor children, until they attain their majority, are entitled to the 
exclusive possession of the homestead as against the widow’s 
vendee. Kochling v. Daniel, 54. 


EJECTMENT: COMPENSATION FOR IMPROVEMENTS, A defendant in 
ejectment can obtain compensation for improvements only in the 
manner provided by Revised Statutes, sections 2259, 2260. Jasper 
County v. Wadlow, 172. 


POSSESSION, FRIENDLY, ADVERSE: BURDEN OF PROOF. Where one 
who is in possession of land is present at its sale by another, and 
makes no claim to it, such possession, continued after the sale, will 
be deemed to be subordinate and friendly to the purchaser, and 
cannot be changed into an adverse holding so as to permit the run- 
ning of the bar of the statute of limitations, until a knowledge of 
its adverse character is brought home to the purchaser, and the 
burden of showing such change and knowledge is on the party so 
claiming adverse possession. Wilkerson v, Thompson, 317. 


TAXES: LIEN OF THE STATE FOR SUPERIOR: JUNIOR OR INFERIOR IN- 
CUMBRANCE: EJECTMENT. The lien of the State for taxes takes pre- 
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cedence of and is superior to all other liens, whether prior or sub- 
sequent. But ina suit to enforce such lien, the holder of a juniur 
or inferior incumbrance must be made a party, if it is desired to 
divest him of his rights; otherwise he will be entitled to redeem 
from the purchaser under the superior or tax lien. And the trustee 
is not a competent party to foreclose by suit, without joining the 
beneficiary with him. But the purchaser under the superior lien 
has the superior legal title, which the holder of the junior or infe- 
rior lien cannot successfully resist in an action of ejectment for the 
recovery of possession. Staffurd v. Fizer, 393. 


EJECTMENT: SENIOR PATENT. In ejectment, where the issue under 
the pleadings is one at law, a senior patent will prevail over a jun- 
ior one. Cunningham v. Snow, 587. 


LANDLORD AND TENANT: LEASE: NOTICE TO QUIT: ESTOPPEL: EJECT- 
MENT. Where a railroad company in proceedings to condemn land 
for a right of way pays the damages assessed to the circuit clerk for 
the owner, but upon allowance by the court of the latter’s excep- 
tions, voluntarily withdraws the money and enters into an agree- 
ment with the owner whereby it leased the land from the latter for 
a term of years, with stipulation to quit upon notice given, the rela- 
tion of landlord and tenant is thereby created, and the railroad 
company is estopped to deny the landlord’s title and right of pos- 
session. And if the stipulated notice to quit is given, the owner 
has a right of action to recover possession, either under the landlord 
and tenant act, or by ejectment. Green v. The Missouri Pacific Rail- 
way Company, 653. 


——-: FORECLOSURE: SALE: RIGHTS OF PURCHASER: POSSESSION. 
Where the relation of landlord and tenant exists between parties, 
and the landlord’s right of possession is taken away by foreclosure 
and sale under a deed of trust, the purchaser at such sale succeeds 
to the rights of the landlord, and on the expiration of the lease 
may maintain an action for possession of the premises. Jb. 


See Executions, 4. 
LAND AND LAND TITLEs, 3. 
Limitations, 6. 


Practice IN SupREME Court, 1. 


EQUITY 


EQUITY: STATUTE OF FRAUDS: SPECIFIC PERFORMANCE. Where one 
in pursuance of and on the faith of an oral promise of the owner 
that he shall have a deed for land, enters into possession and makes 
valuable improvements, the case is taken out of the statute of 
frauds, and he is entitled to a decree for specific performance. An- 
derson v. Shockley, 250. 


EXCHANGE OF LANDS: DEED OF TRUST, TRANSFER OF: EQUITY: 
VENDOR’S LIEN: HOMESTEAD: DOWER. Where B. and D. exchanged 
‘ands, D. promising to transfer a deed of trust, in which his wife 
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had not joined, from the land traded B. to that received from B.‘ 
but died insolvent without making the transfer, and B. lost the land 
obtained from D. by sale under the trust deed, equity will give B. a 
lien on the land traded to D. for the purchase price thereof, and the 
homestead and dower right of D.’s widow will be subject to such 
lien. But B. having quit-claimed to the cestui que trust for $500, after 
the trust sale, for the purpose of divesting the widow of her dower, 
his vendor’s lien will be reduced that amount. Bennett v. Shipley, 
448. 


EQUITY: GIFT: UNDUE INFLUENCE. A gift, disproportioned to her 
means, made by an aged widow, of a note payable to her, to a 
church, at the solicitation of its pastor, who was, also, her spiritual 
and business adviser, and without disinterested advice from others 
upon the condition, which the deed of gift omitted to recite, that 
she was to receive the interest on the note during her life, will, at 
her suit in equity, be set aside. Caspari v, The First German Church 
of the New Jerusalem, 649. 





See Practick IN SuPREME Court, 7. 


ESTOPPEL. 


STOCKHOLDER: ESTOPPEL. One who voluntarily places himself on 
the books of a corporation as the owner of its stock, will be estopped 
to deny his title thereto as against its creditors. Erskine v. Loewen- 
stein, 301. 


Estopre.. Silence, in the absence of knowledge of one’s rights, 
will not work an estoppel. Frederick v. The Missouri River, Ft. Scott 
& Gulf Railroad Company, 402. 


CoNnTRACT: ESTOPPEL. A party cannot enjoy the fruits of a contract 
through a series of years, and then be heard to repudiate its obliga- 
tions. Green v. The Missouri Pacific Railway Company, 653. 


Sere CONDEMNATION OF PROPERTY, 7. 


EVICTION. 


See LANDLORD AND TENANT, 4, 5. 


EVIDENCE. 


MISTAKE IN WRITTEN CONVEYANCE, EVIDENCE TO ESTABLISH, It re- 
quires the same strength of evidence to establish a mistake in a 
written conveyance as to establish a trust. Modrell v, Riddle, 31. 


HvusBAND AND WIFE, MONEY OF LATTER: RESULTING TRUST, EVI- 
DENCE TO ESTABLISH. Prior to the act of 1875, money of the wife, 
not her separate estate, became the property of the husband jure 
mariti, and if invested in land by him, no resulting trust would be 
thereby credited in favor of the wife or those claiming under her 
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To establish such a trust the evidence must be clear, strong and 
unequivocal ; loose declarations of the husband are not sufficient, 
and testimony of verbal admissions of persons since dead is entitled 
to but small weight. Jb. 


EXECUTORS AND GUARDIANS: ANNUAL SETTLEMENTS: EVIDENCE, An- 
nual settlements of guardians and executors do not constitute prima 
facie evidence in their behalf. The State to the use of Koch v. Roeper, 
57. 


PRACTICE, CRIMINAL : EVIDENCE. To rebut the presumption of guilt 
arising from flight, a defendant in a criminal case has the right to 
show that his life was threatened by the relatives of the deceased, 
and in such case it is error to refuse to allow him to show the des- 
perate and dangerous character of the persons making the threats. 
The State v. Barham, 67 


—— —: ACT OR DECLARATION OF CO-DEFENDANT. No act or 
declaration of one co-defendant, after the common enterprise is 
ended, can be given in evidence against his co-conspirator being 
separately tried. Ib. 


RAILROADS: COLLISION, EVIDENCE OF. Where there is no evi- 
dence of a collision between a railroad train and an animal alleged 
to have been killed by such train, there can be no recovery. But 
such collision need not be shown by direct testimony, but may be 
inferred from the facts and circumstances in evidence. Halferty v. 
The Wabash, St. Louis & Pacific Railway Company, 90. 


EVIDENCE: RES GESTAE: ANIMUS. The testimony, on a trial for 
murder, of a witness present at the difficulty, that while he was en- 
deavoring to quiet the defendant the latter struck the witness, was 
admissible in evidence as part of the res gestae, and as tending to 
show the animus of defendant. The State v. Ramsey, 133. 


————: MANNER OF DECEASED. Evidence that the deceased, after 
the first encounter and while standing near its place, just before the 
second and fatal encounter “looked scared” and “ looked as if he 
wanted to get away,”’ was admissible on behalf of the State. ™ 


DRUNKENNESS, EVIDENCE AS TO INADMISSIBLE. The trial court com- 
mitted no error in refusing to permit a witness to state whether de- 
fendant was drunk or sober at the time of the killing, as drunken- 
ness neither excuses nor extenuates crime. Ib. 


EVIDENCE, DESTRUCTION OF: INFERENCE. Every inference is to be 
drawn against a party to a suit guilty of destroying or mutilating 
documentary evidence. Hays v. Bayliss, 209. 


EVIDENCE: OFFER OF COMPROMISE. Evidence, relating to an offer 
of compromise made after the controversy between the parties arose, 
is inadmissible. Smith v. Shell, 215. 


. IMMATERIAL ERROR. The admission of irrelevant evidence 
in a trial by the court, is no ground for the reversal of a judg- 
ment, where it appears that without regard to such evidence it was 
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for the right party, and that a new trial would not change the re- 
sult, Anderson v. Shockley, 200. 


SEDUCTION: ACTION BY PARENT FOR LOSS OF SERVICE. EVIDENCE, 
Proof of promise of marriage is not permissible in an action bya 
parent for the loss of service of his daughter caused by her seduc- 
tion. Comerv. Taylor, 341. 


. EVIDENCE: AGREEMENT BETWEEN PARTIES TO suIT. An agreement 


between parties plaintiff and defendant litigating the title to land, 
made for the purpose of effecting an amicable disposition of the 
crcps and rents and securing the terre tenant in possession for the re- 
mainder of the year, whichever party should prevail in the contro- 
versy and which, by its terms,was not to affect the rights of the par- 
ties to the title, cannot be invoked for the purpose of prejudicing 
the rights of either party to such litigation. Stafford v. Fizer, 393. 


. CONTRACT: CONSIDERATION, PROOF OF DIFFERENT ONE. Where an ex- 


ecutory contract recites a consideration which is shown to be nom- 
inal or unreal, the real consideration can be shown for the purpose 
of supporting the contract. Moore v. Ringo, 468. 


CoNTRACT: BAWDY HOUSE: EVIDENCE. A contract to sella house to 
one whose purpose is to keep a bawdy house, is not unlawful, and 
a suit to enforce it cannot be defeated by proof that it was really a 
contract of lease, and, therefore, invalid. Sprague v. Rooney, 493. 


PAROL EVIDENCE, WHEN INADMISSIBLE. Parol evidence is inad- 
missible to substitute an invalid parol agreement for a valid one in 
writing under seal. Ib. 


FoREIGN WILL: EVIDENCE. A will of a sister state is not inadmis- 
sible in evidence here, because it has not been admitted to probate 
or recorded in the probate court of this state. Gaines v. Fender, 497. 


: . The will in this case, which was made in Kentucky, 

Held admissible in evidence here, against the objection that its ad- 

mission to probate in Kentucky was not sufficiently authenticated. 
b. 





PRACTICR, CRIMINAL: EVIDENCE: INTENT. In a prosecution under 
Revised Statutes, section 14561, for obtaining property by means of a 
trick and fraud, acts of the defendant similar to the one for which 
he is being tried, committed on the same day and in the same town, 
are admissible against him for the purpose of showing the intent 
with which the act was done. The State v. Myers, 558. 


CONVEYANCE IN FRAUD OF CREDITORS: EVIDENCE. The acts and 
declarations of a debtor charged with the execution of a conveyance 
in fraud of creditors, made in the absence of the grantee, are ad- 
missible in evidence to prove the fraudulent purpose of the debtor. 
Holmes v. Braidwood, 610, 





Knowledge on the part of the grantee of such 


fraudulent purpose of the debtor, may be shown by any circum- 


stances tending to show participation in the designs of the latter, 
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and without proving the grantee’s knowledge of particular acts and 
declarations so made by the grantor. Tb. 


PLEADING: EVIDENCE. It isa general rule that in ordinary money 
demands the fact of payment is in the nature of new matter, and 
by our code inadmissible under a simple denial. Wilkerson v. Farn- 
ham, 672. 


Under a general denial the defending party is 
ues at liberty to disprove and overthrow the contract asserted 
against him, by proving that it was materially different from the 
one so asserted. 





See Lanp anp Lanp TIT.Lgs, 3. 
Practicr, Crvi1, 1. 
PRACTICE IN SUPREME Court, 5, 6. 


RAILRoADs, 9, 10, 11. 


EXECUTIONS. 


EXECUTION: SHERIFF: LEVY, TIME OF. Asa general rule, a sheriff 
who has an execution in his hands has until the return day of the 
writ within which to execute it. There may, however, be special 
circumstances which will require an immediate levy in order to 
make the process available. The State ex rel. Farwell v. Leland, 260. 


: It is the duty of the sheriff to make the 
levy within a reasonable time, in view of all the facts and circum- 
stances of the case. Ib. 








: LEVY: SHERIFF'S DEED. Where, under an execution issued 
on a joint judgment — two defendants, the sheriff levies on 
land as the property of one of them, and sells and conveys the in- 
terest of the latter, his deed will not pass to the purchaser any in- 
terest the other defendant may have in the land. Frederick v. The 
Missouri River, Ft. Scott & Gulf Railroad Company, 402. 


EJECTMENT: FINDING OF TRIAL couRT. The evidence in this case: 
held sufficient to support the finding and judgment of the trial 
court. Jb. 


Execution. A second execution should not be quashed merely be- 
cause it is not entitled an “alias execution.” Bushong v. Taylor, 
671. 


EXECUTORS. 


Sgr ADMINISTRATION. 
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FRAUD 


FRAUDULENT SALE: CREDITOR: DEBTOR. A creditor cannot purcl ase 
the goods of his debtor at a price in excess of his debt, when he 
knows that the excess so paid such debtor is by the latter to be 
placed beyond the reach of his other creditors. Such purchaser is 
a yyy in the fraud of his debtor, whether his purpose be to 
aid him or not. Mc Veayh v. Bazter, 518. 


Tue pecrzEE of the lower court setting aside a conveyance of land 
as being in fraud of creditors, affirmed. Goldsby v. Johnson, 602. 


CONVEYANCE IN FRAUD OF CREDITORS: EVIDENCE. The acts and dec- 
larations of a debtor charged with the execution of a conveyance in 
fraud of creditors, made in the absence of the grantee, are admissi- 
ble in evidence to prove the fraudulent purpose of the debtor. 
Heimes v. Braidwood, 610. 


:——. Knowledge on the part of the grantee of such 
fraudulent purpose of the debtor, may be shown by any circum- 
stances Semin to show participation in the designs of the latter, 
and without proving the grantee’s knowledge of particular acts and 
declarations so made by the grantor. Jb. 


: PARTICIPATION IN BY GRANTEr. The mere knowledge of a 
creditor, who takes his goods in payment of an existing bona fide 
debt, of a desire and purpose of a debtor in making the sale to delay 
his other creditors, is not sufficient to invalidate the transfer. It 
must further appear that the creditor participated in the fraud, as 
that there was a purpose on his part, beyond the mere effort to col- 
lect his own debt, to aid the debtor in defeating or delaying his other 
creditors, or to protect the debtor as well as himself. Jb. 


See SratutTe or Fravups. 


FRAUDULENT CONVEYANCES. 


Sree Fraup, 2, 3, 4, 5. 


GUARDIAN AND WARD. 


GUARDIAN: BOND, ACTION ON BEFORE FINAL SETTLEMENT. A ward 
who has attained his majority, may sue on his guardian’s bond be- 
fore the latter has made final settlement in the probate court. The 
State to the use of Koch v. Roeper, 57. 


PARTITION: GUARDIAN AD LITEM, POWERS oF. A guardian ad litem 
of an infant in a partition suit, has authority to bind his ward by a 
stipulation in the nature of a waiver of proof. LeBourgeoise v. Mc- 
Namara, 189. 


: : . Under the statute, (2 Wag. Stat., p. 973, 22 
48, 49,) a guardian ad litem of an infant ina partition proceeding, 
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seems to be clothed with the full powers of his ward after removal 
of disabilities. Jb. 


Sze WItts, 1. 


HOMESTEADS AND EXEMPTIONS. 


HoMESTEAD: CONVEYANCE BY WIDOW: MINOR CHILDREN. It is no de- 





fense to an action of ejectment by the minor children for the recov- 
ery of the possession of the homestead, that the defendant claims 
title from a purchaser at a foreclosure sale under a mortgage given 
by the widow. Under Wagner’s Statutes, page 698, section 5, the 
minor children, until they attain their majority, are entitled to the 
exclusive possession of the homestead as against the widow’s 
vendee. Kochling v. Daniel, 54. 


Sze Lanp anp Lanp Tiruzs, 5. 


HOMICIDE. 


Sree Instructions, 2. 


HUSBAND AND WIFE, 


DEED : HUSBAND AND WIFE: SURVIVOR. By a deed executed to hus- 
band and wife they become seized in entirety of the land conveyed, 
and the survivor takes the whole estate. Modreil v. Riddle, 31, 


HusBAND AND WIFE, MONEY OF LATTER: RESULTING TRUST, EVI- 
DENCE TO ESTABLISH. Prior to the act of 1875, money of the wife, 
not her separate estate, became the property of the husband jure 
mariti, and if invested in land by him, no resulting trust would be 
thereby created in favor of the wife or those claiming under her. 
To establish such a trust the evidence must be clear, strong and 
unequivocal ; loose declarations of the husband are not sufficient, 
and testimony of verbal admissions of persons since dead is entitled 
to but small weight. 0. 


JOINTURE: DOWER: STATUTE. A post-nuptial contract for jointure 
in lieu of dower, provided for by Revised Statutes, section 2202, has 
no binding force on the wife until, by some act of hers after discov- 
erture, she acquiesces in or accepts the provision made for her ben- 
efit in such contract. She may, under said section 2202 renounce 
the jointure and have dower, but cannot claim both. Roberts v. 
Walker, 200. 


: A husband and wife can agree to annul his marital 
rights as to personal property which came to him in her right before 
the married woman’s act of 1875, (Acts, p. 61,) and to re-transfer it 
to her as a suitable provision in lieu of dower in his estate. Jb. 





HvsBAND AND WIFE! ALIENATION OF WIFE'S AFFECTION, ACTION FOR. 
Ar action lies in behalf of a husband for the alienation with malice 
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or improper motives of his wife’s affections. Neither debauchery 
nor enticing her away from him is necessary to a recovery in such 
action. Rinehart v. Bills, 534. 


: : . The alienation of a wife’s affections for 
which the law gives redress, may be accomplished, notwithstanding 
her continued residence under his roof. Jb. 





: LAND, PURCHASE OF IN PART WITH WIFE’S MONEY: TRUST, 
A husband received from his wife money arising from the sale of 
her real estate, under an agreement to invest it in land in her 
name. He purchased land, paying for it in part with her mone 
and in part with his own and took the title in his own name; Held, 
that the wife was entitled to have in her own right, exempt from 
subjection to the husband’s debts, such portion of the land as the 
amount of her money paid thereon bore to the whole sum paid. 
Bowen v, McKean, 594. 





Sez Damages, 1, 


INDEPENDENT CONTRACTOR. 


Sze Master AND SERVANT. 


INFANTS. 


See GuarpiaAN aNnpD Warp, 


INJUNCTION, 


CONTRACT IN RESTRAINT OF TRADE, VIOLATION OF: INJUNCTION, A 
contract not to engage in a particular kind of business, at a specified 
place for a limited time, is not invalid as being in restruint of trade, 
and injunction lies to restrain its violation. Gill v. Ferris, 156, 


INJUNCTION: MISJOINDER OF PLAINTIFFs. A misjoinder of plaintiffs 
a an injunction suit, is not a ground for dissolving the injunction. 


: BONP: DAMAGES, An assessment of damages for defend- 
ant upon the dissolution of an injunction, cannot be made except 
as incident to a bond or stipulation given a to pay the 
damages consequent upon such dissolution. City of St. is v. 
The S. Louis Gaslight pany, 349, 


INSTRUCTIONS. 


PRACTICE IN SUPREME COURT; INSTRUCTIONS. The Supreme Court 
will not consider any objection to instructions which is made for 
the first time in that court. It is not error to refuse instructions 
when there is no evidence upon which to base them, or where they 
yes material issues in the case or are embraced in others given. 
arlisle v, The Keokuk Northern Line Packet Company, 40. 
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PRACTICE, CRIMINAL: DUTY OF COURT TO INSTRUCT JURY. Itis the 
duty of the court to instruct the jury as to all the grades of homi- 
cide to which the facts in evidence will apply. The State v. Barham, 
67. 7 


PRACTICE : RELIEF FROM APPELLANT’S OWN ERROR: INSTRUCTION. A 
arty cannot insist upon a reversal of a judgment because of error 
in his own instruction. Clifton v. Sparks, 115. 


MuRDER: INSTRUCTIONS. Where, on trial for murder, the evidence 
on behalf of the State tended to establish that the difficulty, which 
resulted in the death of the deceased, was sought for and brought 
on by defendant, and that after having provoked, he took advantage 
of it and fatally stabbed the deceased, and that on the part of defend- 
ant tended to prove self-defense; Held, that the instructions of the 
court were properly confined to murder in the first and second de- 
grees, and to justifiable and excusable homicide. The State v. Ram- 
sey, 133. 


Instructions. Instructions are properly refused which are repeti- 
tions of others already given, or are based on issues not raised by 
the pleadings. Gordon v. Madden, 193. 


: ASSUMING FACTs. An instruction which assumes the truth 
of a controverted fact in issue, should not be given. Wilkerson v. 
Thompson, 317. 





——. Instructions should not assume the truth of controverted 
facts. Comer v. Taylor, 341. 


THe opsection that the jury took with them to their room a re- 
fused instruction of the opposite party, is made too late in the mo- 
tion for a new trial. Lewis v. McDaniel, 577. 


INSTRUCTIONS; ESTOPPEL. Appellant cannot complain of an error 
in an instruction given for the opposite party, when his own in- 
structions contain the same error. Holmes v. Braidwood, 610. 


INSTRUCTIONS, AMENDMENT OF: EXCEPTIONS. Where the court 

amends instructions asked by a party, and gives them as amended, 

it is equivalent toa refusal of them, and _ the party the full 

benefit of his exceptions to the action of court. Allen v. Mans- 
688. 


Sez Sianper, 4, 


INTEREST. 


“INTEREST: TEN PER CENT, ERROR IN ALLOWING. Where the petition 





does not allege that the contract sued on is in writing, or that it pro- 
vided for the payment of ten per cent interest on the debt sued for, 
and the prayer of the petition not demanding interest, the court 
cannot allow ten per cent interest in its judgment. Ashby v. Shaw, 
76. 





INDEX. 


JOINTURE. 


JOINTURE: DOWER: STATUTE. A post-nuptial contract for jointure 
in lieu of dower, provided for by Revised Statutes, section 2202, has 
no binding force on the wife until, by some act of hers after discov- 
erture, she acquiesces in or accepts the provision made for her ben- 
efit in ‘such contract. She may, under said section 2202 renounce 
Wathen 300° and have dower, but cannot claim both. Roberts v, 
Walker 


———. A husband and wife can agree to annul his marital 
rights 8 as to personal property which came to him in her right before 
the married woman’s act of 1875, ( Acts, p. 61,) and to re-transfer it 
to her as asuitable provision in lieu of dower in his estate. Ib. 


JUDGMENTS. 


INTEREST: TEN PER CENT, ERROR IN ALLOWING. Where the petition 
does not allege that the contract sued on is in writing, or that it pro- 
vided for the payment of ten per cent interest on the debt sued for, 
and the prayer of the petition not demanding interest, the court 
cannot allow ten per cent interest in its judgment. Ashby v. Shaw, 

76. 


JUDGMENT WITHOUT NOTICE: PRACTICE. A judgment will be re- 
versed where one of the defendants against whom it was rendered, 
was not served with summons and was not otherwise brought into 
court. Jasper County v. Wadlow, 172. 


PARTNERSHIP RELATION: JUDGMENT: THIRD PERSONS. A judgment 
in a suit determining the existence or non-existence of a co-part- 
nership relation between the parties thereto, is not binding on or 
admissible in evidence against strangers to such proceeding. Mc- 
Donald v. Matney, 358. 


JUDGMENT, WHEN NOT A BAR. A judgment is not a bar to another 
action, when it does not appear that the subject matter of the two 
actions is the same. The State ex rel. Richardson v. James, 509, 


TRUSTEE: JUDGMENT: RES JUDICATA. A judgment of a court of 
competent jurisdiction, settling the accounts of a trustee and dis- 
charging him from the trust, becomes res judicata, and is not sub- 
ject to collateral attack. Peake v. Jamison, 552. 


JUDGMENT, SATISFACTION OF. A note, secured by a deed of trust 
on land, given and accepted in satisfaction of a judgment, is a pay- 
ment of the latter. Bushong v. Taylor, 630. 


Sree Lanp aNnp Lanp Tittgs, 4. 


JUDICIAL DISCRETION. 
Sez Manpamvs, 1. 


Practice, Crvin, 11, 12. 
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JURISDICTION. 


the judgment should be reversed. A 


the plaintiff sued for an amount in excess 0 





4. PRACTICE: APPEARANCE: JURISDICTION. The appearance of a defend- 
ant in the circuit court, on appeal from a justice of the peace, for the 
sole purpose of filing a plea in abatement, is not such an appear- 
ance to the action as to forbid his raising the question of jurisdic- 
tion. And where it appears he was served with summons in the 

Jed, which does not adjoin that in which 
suit was brought, the action should be dismissed on his motion. 


township where he resic 


R. 8., 22839. Fare v. Gunter, 522. 





Sez Municipat Corporations, 4, 


PRINCIPAL AND Surety, 2. 


JURY. 
See Practice, Criminal, 6, 
JUSTICES’ COURTS. 


Sez Appeals, l. 








1. APPEALS FROM 8T. LOUIS COURT OF APPEALS: CONSTITUTIONAL QUES- 
TIONS: JURISDICTION. In cases in which appeals lie from the St. 
Louis court of appeals, only because constitutional questions are 
involved, the Supreme Court has jurisdiction to consider those 
questions only. Humesv. The Missouri Pacific Railway Company, 221. 


2. TEMPORARY JUDGE: JURISDICTION. A judge from another circuit who 
was temporarily present for the purpose of and was engaged in the 
trial of a particular case, in another cause which was pending be- 
fore the regular judge, and in which the jury had retired to make 
their verdict, on their return into court and in the absence of the 
defendant and his counsel, verbally instructed them as to the form 
of their verdict, received the same, which was for plaintiff, and dis- 
charged them. Held, that he had no jurisdietion in the cause, and 

len v. Snyder, 256. 


3. APPEAL FROM ST. LOUIS COURT OF APPEALS: AMOUNT IN 
JURISDICTION. In a case appealed from the circuit court of St. 
Louis county tothe St. Louis court of appeals, it appeared that 

q $2,500, but the answer 
of the defendant pleaded a judgment and satisfaction as to a part of 
the amount sued for, which, if true, was sufficient to reduce plaint- 
iff’s claim to less than $2,500, to which plea plaintiff demurred, and 
his demurrer being overruled, stood on it, and judgment was en- 
tered thereon against him; Held, that the demurrer admitted the 
recovery of the amount as alleged in the answer, that the matter 
in dispute on the appeal was, therefore, less than 

no appeal would lie to the Supreme Court. Kerr v. Simmons, 269. 


500, and that 
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LAND AND LAND TITLES, 






, 





1. APPURTENANCE, WHAT Is. The term “appurtenance”’ carries with 
it no right or interest in property on other lands of the grantor not 
included in the deed under which the grantee claims. It cannot be 
made to include anything not situated on the land described, al- 
though it belong to the grantor and be used by him in his business, 
Barrett v. Bell, 110. 











bo 


A kettle situated upon alot not included in the lease of 
hotel property, and not indispensable to its enjoyment, although a 
convenience to such property, and used by the grantor in connection 
therewith, is not an appurtenance thereto, and the grantee may, at 
any time, be deprived of its use by the grantor. Ib. 





a) 


SwAMP LAND, SELECTION OF: TITLE: EVIDENCE. The report of 
the Secretary of the Interior of the United States to the State, con- 
firming land as swamp land, and the patent of the land by the State 
to a county, vests the title in the latter; and in ejectment by the 
county to recover the land, the defendant cannot assail such title by 
showing that the land wasnot in fact swamp land, and that the Sec- 
retary of the Interior had made a mistake in confirming it as such. 
Jasper County, v. Wadlow, 172. 





















JUDGMENT FOR TAXES, PURCHASER UNDER: WHAT INTEREST HE AC- 
quires. A sale and deed of land under a judgment for taxes, is only 
effectual to pass the title of the parties to the tax suit. lf, at the 
time of such sale, the defendant had only a right to a deed on the 
payment of the purchase money, that is all the interest the pur- 
chaser at the sale would acquire. Jb. 

















EXCHANGE OF LANDS: DEED OF TRUST, TRANSFER OF: EQUITY: 
VENDOR'S LIEN: HOMESTEAD: DOWER. Where B. and D. exchanged 
lands, D. promising to transfer a deed of trust, in which his wife 
had not joined, from the land traded B. to that received from B.‘ 
but died insolvent without making the transfer, and B. lost the land 
obtained from D. by sale under the trust deed, equity will give B. a 
lien on the land traded to D. for the purchase price thereof, and the 
homestead and dower right of D.’s widow will be subject to such 
lien. But B. having quit-claimed to the cestui que trust for $500, after 
the trust sale, for the purpose of divesting the widow of her dower, 
his vendor’s lien will be reduced that amount. Bennett v. Shipley, 




















6. LAND, CONTRACT FOR SALE Or. A contract in writing for the sale of 
land, need not all be contained in one instrument signed by the 
en go The Young Men’s Christian Association of Kansas City v. Du- 
bach, 475. 








LANDLORD AND TENANT. 







LANDLORD AND TENANT: LEASE: NOTICE TO QUIT: ESTOPPEL: EJECT- 
MENT. Where a railroad company in proceedings to condemn land 
for a right of way pays the damages assessed to the circuit clerk for 
the owner, but upon allowance by the court of the latter’s excep- 
tions, voluntarily withdraws the money and enters into an agree- 



















i. 





ment with the owner whereby it leased the land from the latter for 
a term of years, with stipulation to quit upon notice given, the rela- 
tion of landlord and tenant is thereby created, and the railroad 
company is estopped to deny the landlord’s title and right of pos- 
session. And if the stipulated notice to quit is given, the owner 
has a right of action to recover possession, either under the landlord 
and tenant act, or by ejectment. Green v. The Missouri Pacific Rail- 


way Company, 653. 


FORECLOSURE: SALE: RIGHTS OF PURCHASER: POSSESSION. 


Where the relation of landlord and tenant exists between parties, 


and the landlord’s right of possession is taken away by foreclosure 
and sale under a deed of trust, the purchaser at such sale succeeds 


to the rights of the landlord, and on the expiration of the lease 
may maintain an action for possession of the premises. Jb. 


: IMPROVEMENTS: COUNTER-CLAIM. In the absence of an ex- 
press promise to pay, no recovery can be had by a tenant for im- 
provements made by him. Where there is an express promise it is 
a proper subject of counter-claim ez contractu. ilkerson v. Farn- 
ham, 672. 


PAROL LICENSE TO OCCUPY LAND: TENANT AT WILL: NOTICE: EVIC- 
TION. A parol license to one by the owner of land that the licensee 
may occupy the land during the latter’s natural life, is revocable at 
the will of the owner. Such licensee is a tenant at will, and enti- 
tled to notice to quit before he can be evicted. Allen v. Mansfield, 
688. 





IMPROVEMENTS: EVICTION. Where one is induced by the 
owner of land to occupy the same for a permanent home, and while 
upon it makes improvements not severable from the freehold, such 
improvements so made give the holder such right and interest in 
the use of the property, that neither the owner nor his heirs and 
assigns can put him off without compensating him for such im- 
provements. Ib. 


See Rariroaps, 24. 


LEASE. 


Sen ConpEMNATION OF PrRopERTy, 7, 


LICENSE. 


Sez Municrpat Corporations, 2. 


LIEN. 


CHAIN OF TITLE: VENDOR’S LIEN: NoTICcE. A recital in a deed ina 
urchaser’s chain of title that a part of the purchase money there- 
or is unpaid, is notice to him of a vendor’s lien, and puts him on 

inquiry as to every fact that the existence of the lien would imply 

on tent to. Tydings v. Pitcher, 379. 
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. Suca purchaser is put upon inquiry as to the fact 
that the lien may have been extinguished by an unrecorded deed 
.econveying the premises to the former owner. Jb. 





TAXES: LIEN OF THE STATE FOR SUPERIOR: JUNIOR OR INFERIOR IN- 
CUMBRANCE: EJECTMENT. The lien of the State for taxes takes pre- 

cedence of and is superior to ali other liens, whether prior or sub- 
sequent. But ina suit to enforce such lien, the holder of a junior 
or inferior incumbrance must be made a party, if it is desired to 
divest him of his rights; otherwise he will be entitled to redeem 
from the purchaser under the superior or tax lien. And the trustee 
is not a competent party to foreclose by suit, without joining the 
beneficiary with him ut the porcheser under the superior lien 
has the superior legal title, which the holder of the junior or infe- 
rior lien cannot successfully resist in an action of ejectment for the 
racovery of possession. Staffurd v. Fizer, 393 





VENDOR'S LIEN: PURCHASE MONEY. A vendor’s lien upon Jand for 
the purchase money therefor exists independent of any agreement 
to that effect between the contracting parties. Bennett v. Shipley, 


448, 


EXCHANGE OF LANDS: DEED OF TRUST, TRANSFER OF: EQUITY: 
VENDOR’S LIEN: HOMESTEAD: DOWER. Where B. and D. exchanged 
lands, D. promising to transfer a deed of trust, in which his wife 
had not joined, from the land traded B. to that received from B. 
but died insolvent without making the transfer, and B. lost the land 
obtained from D. by sale under the trust deed, equity will give B. a 
lien on the land traded to D. for the purchase price thereof, and the 
homestead and dower right of D.’s widow will be subject to such 
lien. But B. having quit-claimed to the cestui que trust for $500, after 
the trust sale, for the purpose of divesting the widow of her dow er, 
his vendor’s lien will be reduced that amount. Jb. 


LIMITATIONS. 





EJECTMENT: STATUTE OF LIMITATIONS. The statute of limitations 
not only bars plaintiffs’ recovery in an action of ejectment, but it 
also confers title on the occupant, which he may show under a gen- 
eral denial. Fulkerson v. Mitchell, 13. 


PossESSION, FRIENDLY, ADVERSE: BURDEN OF PROOF. Where one 
who is in possession of land is present at its sale by another, and 
makes no claim to it, such possession, continued after the sale, will 
be deemed to be subordinate and friendly to the purchaser, and 
cannot be changed into an adverse holding soas to permit the run- 
ning of the bar of the statute of limitations, until a knowledge of 
its adverse character is brought home to the purchaser, and the 
burden of showing such cane at knowledge is on the party so 
claiming adverse possession. ilkerson v. Thompson, 317. 


STATUTE OF LIMITATIONS: couNTY. The law of this State in force 
in 1858 did not exempt a county from the bar of the statute of limi- 
tations running against it. Cunningham v. Snow, 587. 
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: INFANCY. When the statute of limitations has begun to 
run, neither infancy nor anything else will interrupt it. 


SURETY: STATUTE Of LIMITATIONS. The statute of limitations begins 
to run against a surety, who pays the debt of his principal, from 
the time of such payment. Bushong v. Taylor, 660. 


LIMITATIONS: ADVERSE POSSESSION: TITLE: EJECTMENT. Ten years 
consecutive adverse possession, under claim of title, gives the title 
to the occupant as effectually as any written conveyance. And the 
ten years’ possession need not be the ten years next before the date 
of the action of ejectment. Allen v. Mansfield, 688. 


STATUTE OF LIMITATIONS: WAIVER OF BENEFITS OF: TITLE. An 
agreement made after title has heen perfected by operation of the 
statute of limitations to waive the benefits of the statute, is not ef- 
fective, but the title remains in the party, who has thus acquired 
it, until he conveys it back with all the solemnities required in 
any deed toland. Ib. 


Ir wAs PROPER, under the circumstances of this case, to instruct 
the jury that if defendant did in fact surrender her title and consent 
to hold as tenant to plaintiff, they must find that she knew what 
she was doing. Tb. 


MANDAMUS. 


CoRONER’S FEES: MANDAMUS. The allowance of fees to a coroner for 
an inquest on a dead body, is, under Revised Statutes, section 5157, 
subject to the judicial discretion of the county court, and cannot 
be controlled by a writ of mandamus. The State ex rel. Patterson v. 
Marshall, 484. 


Manpamus. Mandamus does not lie where a remedy by appeal 
exists. Jb. 


MASTER AND SERVANT. 


NEGLIGENCE: INDEPENDENT CONTRACTOR. One who contracts with 
a furnace company to take sand from its land, and to deliver it at its 
furnace at an agreed price per load, there being no stipulation as to 
the manner of digging the sand, is an independent contractor, and 
the company is, therefore, not liable for his negligence jn conduct- 
ing the work. Fink v. The Missouri Furnace Company, 276. 


INDEPENDENT CONTRACTOR, DEFINITION OF. An independent con- 
tractor is one who renders service in the course of an occupation, 
representing the will of his employer only as to the result of his 
work, and not as to the means by which it is accomplished. Ib. 


MASTER AND SERVANT; MACHINERY: NEGLIGENCE. An employer 
should furnish to his servants good, safe and properly constructed 
machinery and implements for carrying on his business. By this 
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however, it is not meant that he is an insurer of their safety and 
under an absolute obligation to provide safe machinery and imple- 
ments, but only that he is to use reasonable care and precaution in 
procuring them and in keeping them in good order. Siela v. The 
Hannibal & St. Joseph Railroad Company, 430. 






















4 Tue doctrine applied to a case where the defendant furnished its. 
servant with a defective hand car, and a series of instructions ap- 
proved. Ib. 


MEMORANDUM. 


Sze Contracts, 3, 4, 5. 


METHODIST EPISCOPAL CHURCH. 





Sez Trusts anp Trustess, 10, 11, 12, 13, 14, 15. 


MINOR. 
Sze Damaaes, 1. 


HomesTEADs AND Exemprrons, L, 


MISJOINDER OF CAUSES OF ACTION. 


See PLEADING, 5. 


MISJOINDER OF PARTIES. 


Sree Insunction, 2. 


MISTAKE. 






SALE, MOTION TO SET ASIDE: MISTAKE OF oFFICER. A sheriff’s sale 
will be set aside at the return day thereof for the mistake and over- 
sight of the officer in making it, when shown to have operated in- 
juriously to the interests of the complainant. McKee v. an, 524, 










See Evipence, 1. 


MUNICIPAL CORPORATIONS. 





CIty OF LIBERTY : CHARTER OF: POWER TO REGULATE SALE OF INTOX- 
ICATING LIquoR, The city council of the city of Liberty had au- 
thority under its charter, (Acts 1860, 1861, pp. 213, 227 ; also Acts 
1874, p. 336,) to pass an ordinance providing that no person should, 
directly or indirectly, sell or give away any intoxicating liquors in 
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any quantity less than one gallon within said city, without taking 
out a license as a dramshop keeper, and that any person violatin 
said ordinance should be deemed guilty of a misdemeanor, a 
upon conviction, be punished by a fine of not less than $10 nor 
more than $90. Schweitzer v. The City of Liberty, 309. 


MUNICIPAL CORPORATION: POWER TO TAX AND RESTRAIN SALE OF 
INTOXICATING LIQUOR. The power given to a city to tax and restrain 
the sale of liquor, includes the power to grant licenses. Jb. 


ORDINANCE: PUBLICATION. Where acity charter provided that ‘‘all 
ordinances passed by the city council within thirty days after they 
become laws, shall be published, * * but the failure to publish 
* * shall not render void or affect the validity of any such ordi- 
nances, unless delay may cause such ordinances to act retrospect- 
ively on the rights of individuals,” an ordinance passed by the 
city council goes into effect and becomes a law, notwithstanding the 
want of such publication. Jb. 


Jurispiction. The recorder of the city of Liberty has jurisdiction 
of offenses arising under the ordinance involved in this case. Tb. 


MUNICIPAL CORPORATION: NUISANCE, ABATEMENT OF. A city can- 
not create a nuisance upon the property of a citizen and compel him 
to abate it. The City of Hannibal v. Richards, 330. 


———: CHARTER: PLEADING: IssuE. The charter of a city, author- 
izing it to fill a lot on default made by the owner, gives it a demand 
against him for the cost of filling the lot, if done by the city, and 
the averment of the cost of the work is one upon which an issue 
may be made. Jb, 


CoNSTITUTION: SPECIAL LAW. The act of the general assembly, ap- 
proved March 28th, 1881, authorizing cities acting under special 
charters, and containing more than 30,000 and less than 50,000 in- 
habitants, to establish a system of sewerage and to construct, estab- 
lish and keep in repair sewers, culverts and drains, is not a special 
law, and as such, prohibited by the constitution. Rutherford v. Hed- 
dens, 388. 


MUNICIPAL CORPORATION : TRESPASS: PEST-HOUSE. Whereacity,which 
is authorized by its charter to purchase property beyond its limits 
for a pest-house, seizes property for that purpose without the con- 
sent of the owner, it is liable in damages for the trespass. Dooley v. 
The City of Kansas, 444. 


SPECIAL TAX BILLS, ACTION ON: ORDINANCES. Where, in all material 
respects, the ordinances of a city relating to contracts for street im- 
provement, and the issuance of special tax bills for cost of same, 
are complied with by the city authorities and the contractor, the 
latter can maintain his action for the amount of such tax bills. 
Sheehan v. Owen, 458. 
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MURDER. 


MURDER: iINsTRUCTIONS. Where, on trial for murder, the evidence 


on behalf of the State tended to establish that the difficulty, which 
resulted in the death of the deceased, was sought for and brought 
on by defendant, and that after having provoked, he took advantage 
of it and fatally stabbed the deceased, and that on the part of defend- 
ant tended to prove self-defense; Held, that the instructions of the 
court were properly confined to murder in the first and second de- 
grees, and to justifiable and excusable homicide. The State v. Ram- 


sey, 133 


See PLeapinGc, CRIMINAL, 3. 


NEGLIGENCE. 


NEGLIGENCE! RAILROADS: KILLING sTocK. In an action against a rail- 
road for negligently running its train against and killing a cow, 
where the plaintiff only shows the injury and the passing of the 
train at a rate of twenty or twenty-five miles an hour along the 
place of the accident, which was over a tract of land inside of a 
village, midway between public thoroughfares 900 feet apart, he faiis 
to make a case, and a demurrer to the evidence should be sustained. 
Lord v. The Chicago, Rock Island & Pacific Railway Company, 139. 


REMOVING WALLS OF HOUSE: PETITION, SUFFICIENCY OF. 
A petition in an action for damages caused by the falling of the 
walls of defendant’s house, left standing after a fire, on the adjoin- 
ing one of plaintiff, is good on demurrer, which charges the owner- 
ship and possession and control of the falling house to be in defend- 
ant, his knowledge of its condition, that he permitted and allowed 
certain persons to enter upon the premises for the purpose of re- 
moving the walls and chimneys and abating said nuisance, that 
said persons tore down said walls, and in doing so negligently and 
unskillfully pushed, or threw, or caused the same to fall over and 
upon said house occupied by the plaintiff, thereby causing the dam- 
age. Dillonv. Hunt, 150. 





: INDEPENDENT CONTRACTOR. One who contracts with a furn- 
ace company to take sand from its land, and to deliver it at its 
furnace at an agreed price per load, there being no stipulation as to 
the manner of digging the sand, is an independent contractor, and 
the company is, therefore, not liable for his negligence in conduct- 
ing the work. Fink v. The Missouri Furnace Company, 276. 





INDEPENDENT CONTRACTOR, DEFINITION OF. An independent con- 
tractor is one who renders service in the course of an occupation, 
representing the will of his emplover only as to the result of his 
work, and not as to the means by which it is accomplished. Jb. 


CoMMON CARRIERS! NEGLIGENCE. A common carrier is not permitted 
to stipulate against its own negligence. Especially is this true in 
its carriage of passengers. Tibby v. The Missouri Pacific Railway 
Company, 292. 
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INDEX. 
See Master anp Servant, 8. 
PLEADING, 2. 


RaiLroaps, 18, 19. 


NOTICE. 


ORDER OF PUBLICATION: DEFECTS IN, WHEN NOT COLLATERALLY AS- 
SAILABLE. An order of publication of notice of a suit which re- 
quires the defendant “‘to appear on the first Monday, 1877, of the 
next term of the court to be holden in Carthage,” is not so defective 
as to be subject to collateral attack. While the first Monday of the 
month on which the next term of the court was to be held was not 
direetly named, it was so inferentially, as the law designated the 
first Monday of May. 1877, asthe time when the next term of the 
court was to be held after the publication. Jasper County v. Wad- 
low, 172. 


DEED: CHAIN OF TITLE: PURCHASER. A deed lying outside of a 
purchaser’s chain of title, imparts no notice to him. Tydings »v. 
Piteher, 379. 


CHAIN OF TITLE: NOTICE: PURCHASER. A purchaser is bound with 
constructive notice of all recorded instruments and recitals therein, 
lying within his chain of title. 6. 





: VENDOR'S LIEN: Notice. A recital in a deed in a purchaser’s 
chain of title that a part of the purchase money therefor is unpaid, 
is notice to him of a vendor’s lien, and puts him on inquiry as to 
every fact that the existence of the lien would imply or lead to. Jb. 


SALE, MOTION TO SET ASIDE: NOTICE. All persons interested should 
have notice of a motion to set aside a sheriff’s sale, otherwise their 
rights will in no manner be affected by the proceeding. But where 
the officer who made the sale has no direct interest in its main- 
tenance, notice to him would not seem to be necessary. McKee v. 


. Logan, 52 





—. Where the purchasers at the execution sale are 


present and resist the motion to set the same aside, they cannot be 
eard to complain of want of notice to the sheriff and the plaintiff 
in the execution. 


Sez ADMINISTRATION, 9. 
JUDGMENTS, 2. 
LANDLORD AND TENANT, 4. 


Principat AND Surety, 1. 








INDEX. 
NUISANCE. 


Sze Monicirpa, Corporations, 5. 


PARENT AND CHILD. 


Sez Damaags, 1. 


PARTIES. 


SEDUCTION UNDER PROMISE OF MARRIAGE: PARTY, The injurea woman 
alone can maintain an action for seduction, accomplished under a 
breach of promise of marriage. Comer v. Taylor, 341. 


PARTITION. 


PARTITION: GUARDIAN AD LITEM, POWERS oF. A guardian ad litem 
of an infant in a partition suit, has authority to bind his ward by a 
stipulation in the nature of a waiver of proof. LeBourgeoise v. Mo- 
Namara, 189. 





: : Under the statute, (2 Wag. Stat., p. 973, 2 
48, 49,) a guardian ad litem of an infant in a partition proceeding, 


seems to be clothed with the full powers of his ward after removal 
of disabilities. 1b. 


PARTNERSHIP. 


PARTNERSHIP, WHAT ESSENTIAL TO. The relation of partnership 
does not exist between persons associated in acommon undertaking, 
unless each one has the right to manage the whole business and to 
dispose of the entire property involved in the enterprise for its pur- 
poses, in the same manner and with the same power as all can when 
acting together. Ashby v. Shaw, 76. 


PARTNERS, WHEN Not. One who receives a third of the profits 
of a firm as compensation for his services, and who is not liable for 
any of its losses, is nota partner. Gill v. Ferris, 156. 


PARTNERSHIP: CHANGE OF NAME The rights and liabilities of a. 
partnership, as a rule, are not affected by a change in its name, un- 
accompanied by a change in its members. b. 


PARTNERSHIP RELATION: QUESTION OF FACT. The question of the 
existence of the relation of partners between persons, is one of fact 
under proper instructions. McDonald v. Matney, 358. 


¢ JUDGMENT: THIRD PERSONS. A judgment in a suit deter- 
mining the existence or non-existence of a co-partnership relation 
between the parties thereto, is not binding on or admissible in evi- 
dence against strangers to such proceeding. Jb. 











€. 
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PARTNERSHIP INTER SESE: QUESTION, HOW DETERMINED. A mere 
participation in the profits and loss does not necessarily constitute 
a partnership between the parties so participating. The relation 
of partnership inter sese, is a question of intention on the part of the 
alleged partners, and is one to be determined by the triers of fact 
from all the circumstances proved. Jb. 


PLEADING. 


PRACTICE, CIVIL: PLEADING: EVIDENCE. A party cannot complain 
of the refusal of the trial court to strike out defenses contained in 
the answer, where the latter also contains a general denial, and evi- 
dence as to such defenses is admissible thereunder. Fulkerson v, 
Mitchell, 13. 


PLEADING: NEGLIGENCE. A petition which charges, in substance: 
that the defendant did not exercise due and proper care in the car- 
riage of plaintiff’s hogs, but on the contrary its officers, servants 
and agents carelessly, improperly and negligently managed and 
conducted defendant's steamboat, by reason of which careless, neg- 
ligent and improper conduct of defendant, its officers, servants and 
agents said hogs were destroyed by fire and wholly lost to plaintiff, 
is sufficient. Carlisle v. The Keokuk Northern Line Packet Company, 40. 


: STATUTE OF FRAUDS. The statute of frauds, to be availed of as 
a defense, must be specially pleaded. Gordon v. Madden, 193. 





: RAILROADS: DOUBLE DAMAGES. A petition, in an action 
against a railroad under Revised Statutes, section 809, for double 
damages for killing stock, need not negative the fact that the place 
at which the animal entered upon the track was within the limits 
of an incorporated town or city. Meyers v. The Union Trust Come 
pany, 237. 








MISJOINDER: WAIVER. Actions ex contractu and ex de- 
licto cannot be united under the code in the same petition, but the 
misjoinder must be taken advantage of before verdict. A motion 
at the close of plaintiff’s evidence to compel him to elect, is not too 
late. The Southworth Company v. Lamb, 242. 


DEFENSE PRO TANTO DEMURRER. Where defendant in 
his answer to an action for rent, alleges that plaintiff has already 
maintained one action against him predicated of the lease sued on, 
which recovery embraced part of the time for which recovery is 
sought, such fact so pleaded constitutes a good defense. Whether 
it is a bar to the whole action, or pro tanto, is a matter of law for 
the court, and being suanestionahie good as a defense to a part of 
the cause of action, a demurrer thereto is properly overruled. Kerr 
v. Simmons, 269. 





MUNICIPAL CORPORATION: CHARTER: PLEADING: Issuz. The charter 
of a city, authorizing it to fill a lot on default made by the owner, 
ives it a demand against him for the cost of filling the lot, if done 
by the city, and the averment of the cost of the work is one upon 


which an issue may be made. The City of Hannibal v. Richards, 330.. 
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CHAMPERTY: PLEADING. The defense of champerty must be spe- 
cially pleaded. Moore v. Ringo, 468. 


SPECIFIC PERFORMANCE: LAND: PLEADING. In an action for the 
7 performance of a contract to sell land, plaintiff need not 
allege the contract is in writing. The Young Men’s Christian Associa- 
tion of Kansas City v. Dubach, 475. 


. RAILROADS: ILLEGAL FREIGHT CHARGES: PLEADING. In an action 
against a railroad company under Revised Statutes, chapter 21, ar. 
ticle 3, for illegal charges of freight on saw-logs, a petition is sufti- 
cient which alleges that plaintiff shipped two car loads of saw-logs 
over defendant’s road a distance of over twenty-five milesand under 
fifty, that the legal rates were a certain specified sum, that defend- 
ant charged and plaintiff paid a different specified sum, being an 
excess of $3.20 over the legal rates allowed defendant, and asking 
judgment for the latter sum. Burkholder v. The Union Trust Com- 
pany, 572. 


. SLANDER: PLEADING. In an action for slander words spoken on 
different occasions may be set forth in one count, and included in 
the same cause of action. Lewis v. McDaniel, 577. 


PLEADING: COUNTER-CLAIM. In an action upon a promissory note 
damages arising out of a different transaction and constituting a 
cause of action ex delicto, cannot be set up as acounter-claim. Wil- 
kerson v. Farnham, 672. 


: EvipENcE. It is a general rule that in ordinary money 
demands the fact of payment is in the nature of new matter, and 
by our code inadmissible under asimple denial. Jb. 


: Under a general denial the defending party is 
always at liberty to disprove and overthrow the contract asserted 
against him, by proving that it was materially different from the 
one so asserted. Jb. 





See Jurispiction, 3. 
NEGLIGENCE, 2. 


RarLroaps, 1, 2, 4, 10, 18, 23. 


PLEADING, CRIMINAL. 


PLEADING, CRIMINAL: INDICTMENT: DISTILLED LIQUOR. An indictment 
may be good which fails to charge an offense in the language of the 
statute creating it, provided words of equivalent meaning and im- 
port be used. And where an indictment charges the sale of “ in- 
toxicating liquor, to-wit, one pint of whisky,” etc., it sufficiently 
describes the offense of selling “‘distilled liquor,”’ within the mean- 
ing of the statute. Slate v. Dengolensky, 44. 


: INDICTMENT: JEOFAILS. The defects of an indictment which 
fails to state the time and venue of an offense, are cured by the 
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statute of jeofails after verdict. R. 8. 1879, 21821. State v. Hughes, 
86. 


CrimiInaL LAW: INDICTMENT FOR MURDER: PLACE OF WOUND, SUFFI- 
cleNcYy as To. An indictment for murder in the first degree, which, 
after the usual averments, charges that defendant “did strike, stab 
and thrust in and upon the right side of him, the said F., and, also, 
in and upon the back near the left shoulder of the body, giving to 
the said F. then and there with the knife aforesaid, in and upon the 
right side, and, also, upon the back near the left shoulder of him, 
the said F., one mortal wound of the length of two inches, of the 
breadth of half an inch and of the depth of three inches,’ etc., suf- 
ficiently locates the wound, and is not bad for repugnancy or incon- 
sistency. State v. Ramsey, 133. ~ 





: INDICTMENT : ROAD-OVERSEER. An indictment under Re- 
vised Statutes, section 6944, against one as a road-overseer is suf- 
ficient which charges that defendant was, at the time of the com- 
mission of the offense, road-overseer of the district, and that it be- 
came and was his duty to keep a certain described public road in 
his district in repair, and that he did unlawfully and willfully fail 
and neglect to make certain specified repairs in said road, whereby 
he willfully failed and neglected to discharge his duty as such road- 
overseer. State v. Walker, 489. 


PLEADING, CRIMINAL: INDICTMENT: FRAUD; OWNERSHIP: VARIANCE, 
An indictment under Revised Statutes, section 1561, for obtaining 
property by means of a trick and fraud, should charge it to belong 
to the true owner. But a variance in this particular upon the trial 
will not, under the statute, (R.8., 2 1820,) be fatal, unless the trial 
court shall find it to be material to the merits of the case, or preju-- 
dicial to the defense of the defendant. State v. Myers, 558. 


PLEDGE. 


Sez Bartments, 1, 2, 


POSSESSION. 


PossEssiON, FRIENDLY, ADVERSE: BURDEN Or PROOF. Where one who is 








in possession of land is present at its sale by another, and makes no 
claim to it, such possession continued after the sale, will be deemed 
to be subordinate and friendly to the purchaser, and cannot be 
changed into an adverse holding so as to permit the running of the 
bar of the statute of limitations, until a knowledge of its adverse 
character is brought home to the purchaser, and the burden of 
showing such change and knowledge is on the party so claiming ad- 
verse possession. Wilkerson v. Thompson, 317. 


PRACTICE, CIVIL. 


PRACTICE, CIVIL: PLEADING: EVIDENCE. A party cannot complain 
of the refusal of the trial court to strike out defenses contained in 
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the answer, where the latter also contains a general denial, and evi. 
dence as to such defenses is admissible thereunder. Fulkerson vp, 
Mitchell, 13. 


CouNTER-CLAIM : sTaTUTE. Under Revised Statutes, section 3522, 
in an action arising on contract, any other cause of action arising 
on contract and existing at the commencement of the action, may 
be pleaded by way of counter-claim. Ashby v. Shaw, 76. 


PRACTICE: RELIEF FROM APPELLANT'S OWN ERROR: INSTRUCTION, A 
party cannot insist upon a reversal of a judgment because of error 
in his own instruction. Clifton v. Sparks, 115. 


: GENERAL VERDICT: WAIVER. The objection that the ver- 
dict isa general one in a case where the petition contains two 
counts, each stating a separate cause of action, must be pointed! 
called to the attention of the trial court, or the objection is waived, 
It is not sufficient that the motion in arrest of judgment states that 
upon the record the judgment is erroneous. Persinger v. The Wa- 
bash, St. Louis & Pacific Railway Company, 196. 


PETITION: ONE GOOD couNT: PRACTICE. If either of two counts in 
a petition be good, the court should overrule the objection made at 
the trial to the introduction of any evidence because the petition 
fails to state a cause of action. Roberts v. Walker, 200. 


: FORMAL DEFECTS: PRACTICE. Where the petition states a 


cause of action, although defectively, or if it would be good after 
verdict, or on motion in arrest of judgment, defects in it cannot be 
reached by defendant’s objecting at the trial to the introduction of 
evidence. Ib. 


CoRPORATION : STOCKHOLDER: MOTION FOR EXECUTION PRACTICE A 
motion under the statute, (Wag. Stat., p. 291 ?13,) by a judgment 
creditor of a corporation, for execution against a stocknolder for an 
unpaid subscription to its stock, is a substitute for a bill in equity 
to reach assets in the hands of the stockholder the refusal of the 
court to grant the motion is a finding of the issue for the defendant, 
and the remedy for error of the lower court in that regard isby a 
motion for a new trial and exception to the action of the court in 
overruling the latter motion. Erskine v. Loewenstein, 301. 


: : : . It is not necessary that the bill of 

exceptions should show that the creditor excepted to the action of 

se Fg _ overruling the motion for execution against the stock- 
older. Ib. 





EXECUTION AGAINST STOCKHOLDER: TRIAL: STATUTE, The statute 
relating to such execution against a stockholder, contemplates a 
hearing and determination of the motion by the court, without the 
intervention of a jury. Ib. 


TRIAL WITHOUT A JURY: INCOMPETENT EVIDENCE: REVERSAL, The 
rule, that the admission of incompetent evidence in a cause tried 
by the court without the intervention of a jury, will not cause a 
reversal if there is competent evidence sufficient to sustain the find 
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ing, has no application, unless it is obvious that the incompetent 
evidence did not induce the finding. McDonald v. Matney, 358. 


. JUDICIAL DISCRETION: FILING PLEADINGS OUT OF TIME. A trial 
court does not abuse its judicial discretion in permitting an answer 
to be filed nine days after the case is set for trial, but before default 
is entered and upon affidavit showing cause for the delay. The State 
to the use of Stewart v. Matlock, 455. 


CHANGE OF VENUE: PLAINTIFF'S APPLICATION, TIME FOR MAKING. 
A plaintiff who asks for a change of venue because of the alleged 
undue influence of the defendant over the mind of the trial judge, 
must make his application therefor as soon as practicable, after re- 
ceiving information of the undue influence complained of. Whether 
the application is so made within proper time, is a question rest- 
ing in the sound discretion of the trial judge. Jb. 


PRACTICE: LEGAL CAPACITY TO SUE: CORPORATION. The question of 
the legal capacity of plaintiff to sue as a corporation, must be raised 
by demurrer or answer, or it is waived. The Young Men’s Christian 
Association of Kansas City v. Dubach, 475. 


PRACTICE: APPEARANCE * JURISDICTION. The appearance of adefend- 
ant in the circuit court, on appeal from a justice of the peace, for the 
sole purpose of fileing a plea in abatement, is not such an appear- 
ance to the action as to forbid his raising the question of jurisdic- 
tion. And where it appears he was served with summons in the 
township where he resided, which does not adjoin that in which 
suit was brought, the action should be dismissed on his motion. 
R. S., 2 2839. Fare v. Gunter, 522. 


. ACTION, ABATEMENT oF. An action for slander does not abate, 
pending an - to the Supreme Court, by reason of the death of 
plaintiff in whose behalf the judgment was rendered. Lewis v. Mc- 
Daniel, 577. 

THE OBJECTION that the jury took with them to their room a refused 
instruction of the opposite party, is made too late in the motion for 
a new trial. Ib. 

PRACTICE: DECLARATIONS OF LAW. The court, sitting as a jury in 
the trial of a cause, should not deny to a party declarations of law 
applicable to the facts of the case. Cunningham v. Snow, 587. 

Sze SLanper, 3. 
Speciric Perrormance, 8. 


Trusts AND Trustzss, 14, 


PRACTICE, CRIMINAL. 


1. Practice, CRIMINAL: IMPROPER REMARKS OF COUNSEL: CONTINU- 
ance. Where counsel for the State has procured the refusal of de- 
fendant’s application for a continuance, in a criminal case, on ac- 
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count of the absence of material witnesses, py admitting that the 
statements contained in the affidavit in support of the same should 
be read as the testimony of such absent witnesses, his assertion be- 
fore the jury in his closing argument that it was not their evidence, 
that they had never seen the statements, and would not have sworn 
to them if they had been present, constitutes such a departure from 
legitimate argument and fair dealing, as to justify a reversal of 
the judgment. State v. Barham, 67. 











2 PLEADING, CRIMINAL; PRACTICE, CRIMINAL : ALLEGATIONS: PROOF. In 
a criminal prosecution the time alleged in the indictment as the 
date of the commission of an offense, must be within the time pre- 
scribed for limiting the prosecution, and the proof must be of a day 
before the finding of the indictment and within the period pre- 
scribed for limitation. Slate v. Hughes, 86. 
























8. Practice, CRIMINAL: VENUE. Where the bill of exceptions fails 
to show that the offense was proved to have been committed in the 
county where the indictment was preferred, the judgment will be 
reversed. Ib. 


: STATEMENT OF COUNSEL. Defendant’s counsel, in stating his 
case to the jury, should not refer to matters irrelevant to the issues 
and incompetent as evidence. State v. Ramsey, 133. 





5. Remarks or ProsecutinG atrorNey. Certain remarks of prosecut- 
ing attorney, in his closing argument, held to be justified by the 
evidence. Ib. 


6 TPRactICce, CRIMINAL: JUROR, QUALIFICATION oF. One who has read 
the evidence taken before the coroner in a case of homicide, either as 
originally written or as printed in a newspaper, or who has read the 
evidence in a criminal cause on preliminary examination before a 
justice of the peace, and formed an opinion therefrom, in either case 
is, as matter of law, disqualified from serving as a juror in the trial 
of such cause. Such person can neither form one of the list of 
qualified jurors coven en defendant before trial, nor one of the 
jury which tries the issue joined. Norton and Ray, JJ., dissent- 
ing. Slate v, Culler, 623. 












See Evipence, 4, 5. 






InstRUCTIONS, 4, 







PRACTICE IN SUPREME COURT. 










PRACTICE IN SUPREME COURT: FINDING OF FACTS BY TRIAL COURT. 
The Supreme Court will not, in ejectment, disturb the finding of the 
trial court as to the fact of the execution and delivery of an alleged 
lost deed, where the evidence is conflicting and contradictory, and 
tends to prove both sides of the issue, unless the finding is caused 
by some error or misdirection of law. Fulkerson v. Mitchell, 13. 













2. : instructions. The Supreme Court will not consider any 
objection to instructions which is made for the first time in that 


















4. 
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court. Itis not error to refuse instructions when there is no evi- 
dence upon which to base them, or where they ignore material is- 
sues in the case or are embraced in others given. Carlisle v. The 
Keokuk Northern Line Packet Company, 40. 


BILL OF EXCEPTIONS: EVIDENCE. The action of the trial court re- 
lating to matters of evidence, unless preserved in the bill of excep- 
tions, is not the subject of review in the Supreme Court. Stale v. 
Ramsey, 133. 


PRACTICE IN SUPREME COURT: REFEREE’S REPORT. The Supreme 
Court will not interfere with the judgment of the lower court on 
the finding of a referee, where the evidence taken before him has 
not been preserved. Haysv. Bayliss, 209. 


: EVIDENCE, REVIEW OF ITS EXCLUSION. In order that a party 
may have the exclusion of evidence reviewed in the Supreme Court, 
the bill of exceptions must clearly show what he expected to prove, 
so that the appellate court may judge of its admissibility and ma- 
teriality, or the questions must be such as to clearly indicate what 
the answer will be and what the party desires to prove. Slate ex 
rel. Farwell v. Leland, 260. 





: : . An exclusion of an answer toa question 
will not work a reversal for the defendant where it appears that an 
answer responsive thereto would not establish the defense relied 
on. Jb. 


EQuITY : PRACTICE IN SUPREME CoURT. Even in equity in cases of 
conflicting evidence, the Supreme Court will defer to the finding of 
the trial judge. Erskine v, venstein, 301. 


TRIAL WITHOUT A JURY: INCOMPETENT EVIDENCE: REVERSAL. The 
rule, that the admission of incompetent evidence ina cause tried 
by the court without the intervention of a jury, will not cause a 
reversal if there is competent evidence sufficient to sustain the find- 
i:.,f, unas nO application, unless it is obvious that the incompetent 
evidence did not induce the finding. - McDonald v. Matney, 308. 


PRACTICE: INSTRUCTIONS; MOTION FOR NEW TRIAL. The action of 
the lower court in giving and refusing instructions, will not be re- 
viewed in the Supreme Court, unless it is assigned for error in the 
motion for new trial. Gaines v. Fender, 497. 


SuPREME COURT, PRACTICE IN. The Supreme Court will not re- 
view facts passed upon by the lower court, sitting asa jury. Jb. 


PRACTICE IN SUPREME COURT: EVIDENCE: ExcEpTIONS. The Su- 
preme Court will not review the action of the trial court in admit- 
ting evidence, unless the bill of exceptions states the specific objec- 
tion made to it, and elearly shows the fact or point in evidence 
which was the basis of the objection. Holmes v. Braidwood, 610. 


: VERDICT. In acase where the evidence is conflicting, the 
Supreme Court will not disturb the finding of the trial court. Pierce 
v. Chamberlain, 618. 

47—82 
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: EVIDENCE. Objection to the admission of evidence cannot 
be made for the first time in the Supreme Court. Green v. Missouri 
Pacific Railway Company, 653. 












14. EVIDENCE, OBJECTION TO: PRACTICE IN SUPREME CouRT. A party 
objecting to evidence must state his grounds therefor, and the bilil 
of exceptions must show what was the specific objection urged 
against the admissibility of the given testimony before the trial 
court. Otherwise it cannot be known in the Supreme Court upon 
what the circuit court was asked to pass, and the former will not 
review its action. Allen v. Mansfield, 658. 
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PRESU MPTIONS. 


EVIDENCE, DESTRUCTION OF: INFERENCE. Every inference is to be 
drawn against a party to a suit guilty of destroying or mutilating 
documentary evidence. Hays v. Bayliss, 209. 





PRINCIPAL AND SURETY. 


1. PRINCIPAL AND SURETY: NOTICE TO SUE FORMER: STATUTE. The 
requirementof the statute, (R.S., 27 3896, 3897,) relating to the duty 
of acreditor to commence suit against the principal debtor within 
thirty days after a written notice from the surety to do so, is not 
complied with by merely commencing suit, but such suit must be 

proceeded in with due diligence, in the ordinary course of law, to 

judgment and execution against the principal debtor. Sisk v. Rosen- 

berger, 46. 





2. : $ : WHEN MUST SUE IN THE CIRCUIT COURT 
Where the creditor and surety reside in the same county, and the 
principal debtor in a different one, and the amount of the debt is 
within the jurisdiction of the circuit court, and the creditor, upon 
notice from the surety to proceed against the principal, may, there- 
fore, sue both principal and surety jointly,in the circuit court of 
the county in which the latter resides, he shoulddo so. He cannot, 
in such case, take judgment alone against the surety in a justice’s 
court, unless the amount involved is within the exclusive jurisdic- 
tion of the justice. Ib. 



























: SUBROGATION. A surety forthe trustees on their note for 
i the payment of money advanced to build the church, who pays the 

obligation of his principals, is entitled to be paboemtel to the 
rights of the trustees to subject the church to the payment of the 
debt. Bushong v. Taylor, 660. 










SURETY: STATUTE OF LIMITATIONS. The statute of limitations begins 
to run against a surety, who pays the debt of his principal, from 
the time of such payment. Jb. 







5. SuRETY, PAYMENT OF DEBT BY: INTEREST. A surety who pays @ 
judgment against himself for the debt of his principal, is entitled 

















1 








to recover from the latter the rate of interest paid on the judgment 


to the time of payment and six per cent thereafter. 0, 


Sree ADMINISTRATION, 6, 8. 


PROSECUTING ATTORNEY. 


See Practice, Criminat, 5. 


PROSTITUTION. 


Sree Criminau Law, 3. 


PUBLICATION. 
Sex Municipat Corporations, 8 


Norticr, 1. 


QUO WARRANTO., 


Sze Corporations, 6. 


RAILROADS. 


RAILROADS: KILLING STOCK: STATEMENT. A statement under the 
double damage act, (R. S., 2 809,) for killing a cow, which alleges 
that she went on the track where the road runs adjoining inclosed 
fields and uninclosed prairie lands, where the road was entirely un- 
inclosed, is sufficient, although it does not aver that the cow went 
upon the track by reason of the same being unfenced. Briggs v. 
The Missouri Pacific Railway Company, 37. 


: : The first count of a statement under Re- 
vised Statutes, section 809, containing two counts, is not bad for 
failure to contain a prayer for relief, where it alleges the killing and 
value of the cow, and the second count concludes in the same man- 
ner, but is followed by a statement of the aggregate value of both 
animals, and asks for judgment for double that amount. The con- 
cluding paragraph is to be regarded as a part of each count. Ib. 





APPEAL: JUSTICE: RAILROAD. A railroad which runs through acounty 
and has been sued therein by service of process on its local agent, 
is a resident of such county within the meaning of Revised Statutes, 
section 3041, relating to appeals from justices of the eace,and must 
prosecute such appeals within the time limited to other residents of 
the county. Crutsinger v. The Missouri Pacific Railway Company, 64. 


RAILROADS: DOUBLE DAMAGES ; STATEMENT. A statement in an action 
brought against a railroad before a justice of the peace for double 
damages for killing stock, is, after verdict, sufficient in that regard‘ 
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if itavers that the stock strayed upon the railroad track of the de- 
fendant ata point * ® where said track was not inclosed 
by a good and sufficient fence, as the law directs. Nicholson v. The 
Hannibal & St. Joseph Railroad Compuny, 73. 













KILLING STOCK: STATUTORY SIGNALS. In order to ren- 
der a railroad company liable for injury done to stock at public 
crossings by its engines and cars, it must be shown that its failure 
to ring the bell and sound the whistle concurred. Nothing short of 
an entire failure in both these particulars will cast liability upon the 
company. Halferty v. The Wabash, St. Louis & Pacific Railway Com- 
pany, 90. 

































: : COLLISION, EVIDENCE OF. Where there is no evi- 
dence of a collision between a railroad train and an animal alleged 
to have been killed by such train, there can be no recovery. But 
such collision need not be shown by direct testimony, but may be 
inferred from the facts and circumstances in evidence. Tb. 





: PUBLIC CROSSINGS: SIGNALS. It is the duty of those who 
handle such dangerous machinery as a railroad train, to be on the 
lookout, as well as to give the statutory signals, when approaching 
public crossings. Ib. 


: KILLING STOCK: AMENDMENT OF STATEMENT. Under Re- 
vised Statutes, section 3060, a statement in a suit brought against a 
railroad company before a justice of the peace for double damages 
for killing stock, can, on appeal to the circuit court, be so amended 
as to allege that the killing occurred in a township adjoining the 
one in which the suit was brought. Mitchell v. The Missouri Pacific 
Railway Company, 106; Kitchen v. The Missouri Pacific Railway Com- 
pany, 686. 











: : EVIDENCE. The evidence must show that the animal 
was killed in either the township in which the suit is brought or 
in an adjoining one. Ib. 





: KILLING STOCK: STATEMENT: EVIDENCE. A _ statement 
filed before a justice of the peace against a railroad for killing stock, 
and which is in the form of an account by plaintiff, “for killing 
three hogs, his property, on the 31st of July, 1881, at Arnold Sta- 
tion, in Gallatin township, Clay county, Missouri, $22,” will admit 
proof of failure to fence as a ground for recovery, under the 5th 
section of the damage act. Wag.Stat., p. 520; R.S.,2?2124. Minter 
v. The Hannibal & St. Joseph Railroad Company, 128. 


11, KILLING sTOCK: STATEMENT: AMENDMENT. Such statement is sus- 
ceptible of amendment, under Revised Statutes, section 3060, so as 
to allege in terms the absence of a lawful fence where the accident 
occurred, but the effect of the amendment would be to limit the 
plaintiff in his proof to the absence of the fence as a ground of re- 
covery. 


















NEGLIGENCE: RAILROADS: KILLING stock. In an action against a rail 
road for negligently running its train against and killing a cow, 
where the plaintiff only shows the injury and the _— of the 
train at a rate of twenty or twenty-five miles an hour along the 
















13. 


14. 


15. 


16. 


17. 


18. 
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place of the accident, which was over a tract of land inside of a 
village, midway between public thoroughfares 900 feet apart, he fails 
to make a case, and a demurrer to the evidence should be sustained. 
Lord v. The Chicago, Rock Island & Pacific Railway Company, 139, 


RAILROADS: DOUBLE DAMAGES: STATEMENT. A statement in an action 
before a justice of the peace, against a railroad for double damages 
for killing stock, must allege that the stock entered upon defend- 
ant’s road at a point where it was required to fence, or facts must be 
stated from which this may be legitimately inferred. Simply alleg- 
ing that the hogs strayed upon the track of defendant’s road at the 
times and places stated, where the road was not fenced with a good 
and sufficient fence, and not at any public or private crossing, is in- 
sufficient. Morrow v. The Missouri Pacific Railway Company, 169. 





: STATUTORY SIGNALS: KILLING STOCK: PRIMA FACIE CASE. 
Proof of failure of a railroad to ring the bell of its locomotive or to 
sound its whistle, as required by Revised Statutes, section 806, and 
of the killing of the stock, which was in a situation to escape if the 
signal had been given, makes a prima facie case against the defend- 
ant. Persinger v. The Wabash, St. Louis & Pacific Railway Company, 
196. 


CONSTITUTION: RAILROADS: DOUBLE DAMAGE ACT. Section 43 of the 
railroad law, (Wag. Stat., p. 310,) making railroad corporations liable 
in double damages for stock killed by their engines and cars in con- 
sequence of failure to erect and maintain fences as therein required, 
is not repugnant to section 20 of article 2 of the constitution of 
Missouri of 1875, which declares ‘that no private property can be 
taken for private use with or without compensation, unless by the 
consent of the owner.” Nor is it repugnant to section 43 of article 
4of that constitution which provides that ‘‘the general assembly 
shall not pass any local or special law - ” granting to any 
corporation, association or individual any special or exclusive right, 
privilege or immunity.” Humes v. The Missouri Pacific Railway 
Company, 221. 


: . The constitutionality of the double daimage act, 
both as regards the State and Federal constitutions, re-affirmed. Jb. 





RAILROADS: KILLING STOCK: CREDIBILITY OF WITNESS. Where, in 
an action, there are facts in evidence from which the jury may 
reasonably infer that the injury to the animal was caused by collis- 
ion with detendant’s locomotive, it should not be instructed that 
the plaintiff could not recover, although the engineer in charge 
of the locomotive testified for defendant, without being directly 
contradicted by any other witness, that he saw the animal when it 
was hurt, and that it ran on toa trestle and jumped therefrom in 
front of the locomotive, and was not touched by the latter, or by 
any of defendant’s cars. It was for the jury to determine the cred- 
ibility to be given to the engineer’s testimony. Meyers v. The Union 
Trust Company, 237. 


NEGLIGENCE: RAILROADS: USAGE: PASSENGER. It is competent for 
the plaintiff to show the usage of a railroad to transport its stock 

assengers on the top of its train, along the place of the accident, 
in an action against it for the death of plaintiff’s husband, by negli. 
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gence, who was, at the time of the injury, a passenger on its stock 
train and on top of one of its cars, and was thrown therefrom by the 
concussion resulting from the locomotive removing the slack of the 
train, preparatory to 7 omy a forward, and was killed. Tibby », 
The ee Pacific Railway Company, 292. 



















19. RAILROADS: PASSENGER: DEGREE OF CARE Where a railroad under- 
takes to transport a stock passenger on the top of its train, it must 
manage and run the train with skill and prudence in order to pre- 
vent him from being thrown off. The degree of diligence and care 
in running and managing the train, must correspond in a measure 
with the mode of conveyance adopted by the company and the 
person to be conveyed. 


































20. 





: DUTY TO FENCE: LIABILITY. Where a railroad company 
has once erected fences on the sides of its road, as required by law, 
it is only liable for negligent failure to maintain such fences, and it 
is entitled to a reasonabie time in which to make repairs, after hay- 
ing knowledge of defects therein, or after such time has elapsed in 
which, by the exercise of reasonable diligence, it could have had 
knowledge of such defects. Young v. The Hannibal & St. Joseph Rail- 
road Company, 427. 


21. : DOUBLE DAMAGE acT, A railroad, in an action under the 
double damage act for killing stock, cannot base a defense on the 
condition of the fence ata place other than where the animal es- 
caped on the track. Coryell v. The Hannibal & St. Joseph Railroad 
Company, 441, 








: FENCE: DOUBLE DAMAGES. A railroad is not excused from 
fencing under the double damage act where its right of way merely 

4 abuts upon a town plat, and it does not appear that any streets or 
alleys of the town abut upon or cross ooh right of way. Kirkland 
v. The Missouri Pacific Railway Company, 466. 








: KILLING STOCK DOUBLE DAMAGES: STATEMENT. A statement 
in an action against a railroad company for double damages for kill- 
ing stock, is sufficient in that regard, if it states facts which nec- 
essarily imply that the failure to fence caused the injury complained 
of. Thomas v. The Hannibal & St. Joseph Railroad Company, 538. 


23. 


24. : : A tenant whose horse was killed by reason 
of the failure of the railroad company to fence, in the absence of 
notice thereof, will not be bound by an agreement between his land- 
lord and the railroad company relieving the latter of its duty to 
tence in the former’s field, and agreeing that the landlord should 


make no claim for stock killed therein. Jb. 





25. ILLEGAL FREIGHT CHARGES: PLEADING. In an action 
against a railroad company under Revised Statutes, chapter 21, ar- 
ticle 3, for illegal charges of freight on saw-logs, a petition is suffi- 
cient which alleges that plaintiff shipped two car loads of saw-logs 
over defendant’s road a distance of over twenty-five milesand under 
fifty, that the _— rates were a certain specified sum, that defend- 
ant charged and plaintiff paid a different specified sum, being an 
excess of $3.20 over the legal rates allowed defendant, and asking 
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judgment for the latter sum. Burkholder v. The Union Trust Com- 
pany, 572. 





26. , : saw-Loes, Saw-logs belong to class J of Revised 
Statutes, section 834, regulating freight charges of railroads. Ib. 


27. ConsTITUTIONAL LAW. The provision of Revised Statutes, section 
835, giving the injured party a right of action against a railroad for 
three times the excess of the legal rate of freight charged by it is 
constitutional. Ib. 


28. TAXES: ASSESSMENT OF RAILROAD PROPERTY. Under the act of 1871, 
(Laws, p. 56; 2 Wag. Stat., p. 1214 b, art. 2,) county assessors were 
not authorized to assess the lands of railroad companies situated 
within their counties, but all railroad property was required to be 
valued and apportioned, as provided by said act, by a special board 
consisting of the State Treasurer, State Auditor and Register of 
Lands, and the county courts of the several counties in which such 
property was situated levied taxes for county purposes upon the ap- 
portionment certified to the county clerks of such counties by such 
special board, as required by law. State ex rel. Wright v. The St. 
Louis, Iron Mountain & Southern Railway Company, 688, 


See ConDEMNATION OF PrRopPERTY, 5, 6, 7. 
ConsITUTIONAL Law, 3. 


PLEADING, 4. 


REFEREE. 


See Practice 1n Supreme Court, 4. 


RES GESTAE. 


Sree EviIpEncs, 7. 


RES JUDICATA. 


TRUSTEE: JUDGMENT: RES JUDICATA. A judgment of a court of compe- 
urisdiction, settling the accounts of a trustee and discharging 


tent 
him eu the trust, becomes res judicata, and is not subject to col- 


lateral attack. Peake v. Jamison, 552. 


See WI 1s, 4. 


RESULTING TRUSTS. 


Sree Trusts anp Trustezs, 1 
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REVENUE. 








See Taxes. 


RIPARIAN RIGHTS. 




















Sze ConstitutTionat Law, 4, 


ROAD OVERSEER. 


Sze Pieapine, Crimina, 4. 


ST, LOUIS CRIMINAL COURT. 


St. LOUIS CRIMINAL COURT: JANITOR OF, RIGHT TO APPOINT. Under 
section 10 of the scheme for the separation of the city of St. Louis 
from St. Louis county, (R.8., pp. 1565, 1566,) and the ordinance of 
the city passed thereunder, the commissioner of the public build- 
ings of said city, and not the St. Louis criminal court, has the right 
to a a janitor for said court. The State ex rel. Howard v. 
Smith, 51. 





ST. LOUIS COURT OF APPEALS, 
See APPEALS, 2. 


JuRispictTion, 3. 


SALE. 


1. SALE: STOPPAGE IN TRANSITU. Where the vendee of goods becomes 
insolvent while they are in transitu, the vendor has the right to stop 
their delivery; and such right can be exercised until actual delivery 
to the vendee, or circumstances equivalent thereto. Heinz v. Rail- 
road Transfer Company, 233. 





: , Such right of stoppage in transitu exists, although 
the sale be conditional or on credit. Jb. 


8. SALE, MOTION TO SET ASIDE: MISTAKE OF orFicer. A sheriff’s sale 
will be set aside at the return day thereof for the mistake and over- 
sight of the officer in making it, when shown to have operated in- 
juriously to the interests of the complainant. McKee v. Logan, 524. 





















SALE, MOTION TO SET ASIDE: NoTicE. All persons interested should 
have notice of a motion to set aside a sheriff’s sale, otherwise their 
rights will in no manner be affected by the proceeding. But where 
the officer who made the sale has no direct interest in its main- 
tenance, notice to him would not seem to be necessary. 














6. 
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Where the purchasers at the execution sale are 

resent send resist the motion to set the same aside, they cannot be 
pre to complain of want of notice to the sheriff and the plaintiff 
in the execution. Jb. 





Ser ADMINISTRATION, 4, 
Contracts, 8, 4, 5, 6. 
Fraup, 1. 

Lanp AND Lanp Trugs, 4, 
LANDLORD AND TENANT, 2. 
Taxes, 8. 


Trusts AND Trustegs, 6, 7, 9. 


SEDUCTION. 


SEDUCTION UNDER PROMISE OF MARRIAGE: PARTY. Theinjured woman’ 
alone can maintain an action for seduction, accomplished under a 
breach of promise of marriage. Comer v. Taylor, 341. 


SEDUCTION: ACTION BY PARENT FOR LOSS OF SERVICE: EVIDENCE. 
Proof of promise of marriage is not permissible in an action bya 
parent for the loss of service of his daughter caused by her seduc- 
tion. Ib. 





. There can be no recovery by the parent in 
such action, anieen the defendant is the father of the child. Jb. 


DAMAGES: SEDUCTION: MEDICAL ATTENDANCE. In such action the 
parent will be entitled to recover for medicine and medical attend- 
ance, if reasonable, whether he has paid the sum due therefor or 
not. Jb. 


: : MISCONDUCT OF THE WOMAN. Where the carnal in- 
tercourse is occasioned as much by the misconduct of the woman 
as that of the man, there can be no exemplary damages. Tb. 





SepuctTion: DAMAGEs. No recovery can be had for the wounded 
feelings of plaintiff’s family in an action for seduction of his 
daughter, based on the loss of her service. Ib. 


SHERIFF. 


EXECUTION: SHERIFF: LEVY, TIME OF. Asa general rule, a sheriff 
who has an execution in his hands has until the return day of the 
writ within which to execute it. There may, however, be special 
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circumstances which will require an immediate levy in order to 
make the process available. The State ex rel. Farwell v. Leland, 260, 











: : It isthe duty of the sheriff to make the 
levy within a reasonable time, in view of all the facts and circum. 
stances of the case. Jb. 





SHERIFF’S DEED. 






See Deeps, 12. 


























SIGNIFICATION OF TERMS. 


INDEPENDENT Contractor. Fink v. The Missouri Furnace Company, 
276. 


SLANDER. 


1. AcTION, ABATEMENT oF. An action for slander does not abate, 
pending an appeal to the Supreme Court, by reason of the death of 
plaintiff in wines behalf the judgment was rendered. Lewis v. Mc- 
Daniel, 577. 





2. Sxtanper. Words charging that plaintiff was a thief and had.stolen 
hogs, impute a felonious offense, and are actionable per se. Ib. 


8. SLANDEROUS WoRDs, PRooF or. All the slanderous words charged 
need not be proved. It is sufficient if those proved contain the 
poison to the character and constitute the precise charge of slander 
alleged. Ib. 


4. INSTRUCTION: QUANTUM oF PROOF. An instruction in this case 
held not erroneous because it authorized a verdict for the plaintiff, 
if the jury should find that enough of the exact words charged to 
substantially constitute the charge imputed were spoken. Jb. 


5. SLANDER: PLEADING. In an action for slander words spoken on 
different occasions may be set forth in one count, and included in 
the same cause of action. b. 


SPECIAL TAX BILLS. 


See Municipat Corporations, 9. 


SPECIFIC PERFORMANCE. 


1. Equity: STATUTE OF FRAUDS: SPECIFIC PERFORMANCE. Where one 

in pursuance of and on the faith of an oral promise of the owner 
that he shall have a deed for land, enters into possession and makes 
valuable improvements, the case is taken out of the statute of 
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frauds, and he is entitled to a decree for specific performance. An- 
derson v. Shockley, 250. 









2. SPECIFIC PERFORMANCE: LAND: PLEADING. In an action for the 
— performance of a contract to sell land, plaintiff need not 
allege the contract isin writing. The Young Men’s Christian Associa- 
tion of Kansas City v. Dubach, 475. 

8. PRACTICE: INSTRUMENT SUED ON: sTATUTE. The statute, (R. S., 2 
3560,) requiring the instrument of writing sued on to be filed with 
the petition, unless it is lost or destroyed, does not apply to such 
action. Ib, 

4. ¢ : : POWER TO HOLD LAND! DEFENSE, The in- 
capacity of a corporation, in a suit by it for the specific performance 
of a contract to sell land, to purchase and hold the same is a matter 
of defense. Ib. 

STATUTES CONSTRUED. 
REVISED STATUTES OF 1879. Page 310, 2 43, see page 221, 
Page 520,2 5, see page 128, 

Section 488, see page 213. Page 519,27 2,see page 143. 

Section 489, see page 213. Page 520, 22 3,4, see page 143, 

Section 806, see page 196. Page 608,2 5,see page 54, 

Section 8vU9, see pages 37, 237. Page 973, 22 48, 49, see page 189. 

Section 834, see page . Page 1170, 2 61, see page 185. 

Section 835, see page 572. Page 1212, 2 240, see page 286. 

Section 1257, see page 679. Page 1214b, 2 1, see page 683. 


Section 1527, see page 86. 


Section lo6l, see page 558 ACTS OF 1860, 1861. 


Section 1565, see page 51. 


Section loti6, see page 51. Page 213, 2 1, see page 309. 
Section 1820, see page 558 Page 227, 2 40, see page 309, 


Section 1821, see page 86. 
Section 2121, see page 143. 
Section 2122, see page 143. 
Section 2123, see page 143, 
Section 2124, see page 128, 
Section 2202, see page 200. 


ACTS OF 1868. 1864, 


Page 81, see page 497. 


Section 2259, see page 172. ACTS OF 1871. 


Section 2260, see page 172. 


Section 2392, see page 497. Page 56, see page 683. 


Section 2839, see page 622. 


Section 3011, see page 64, ACTS OF 1874, 


Section 3060, see pages 106, 128 


Section 3522, see page 76. Page 336, 2 1, see page 309, 


Section 3560, see page 475. 


Section 3896, see page 46. ACTS OF 1875, 


Section 3897, see page 46. 


Section 5157, see page 484. Page 61, 2 1, see page 200. 


Section 6944, see page 489. 


Page 291, 2 13, see page 301. 


ACTS OF 1883, 


WAGNER'S STATUTES, 1872, 
Page 80, 2 1, see page 491, 





STATUTE OF FRAUDS. 


STATUTE OF FRAUDS: PROMISE TO DEBTOR TO PAY HIS DEBT. A promise 





made to a debtor of a third person to pay the debt for him, if 
founded on a new and valid consideration, is not within the statute 
of frauds, and the creditor can sue the promisor directly on the 
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agreement; but it is otherwise if the promise is made to the cred- 
itor himself. Green v. Estes, 337. 






Sex Contracts, 3 


Equiry, 1. 






PLEADING, 3, 






















STOPPAGE IN TRANSITU. 


1. SALE: STOPPAGE IN TRANsITU. Where the vendee of goods becomes 
insolvent while they are in transitu, the vendor has the right to stop 
their delivery ; and such right can be exercised until actual delivery 
to the vendee, or circumstances equivalent thereto. Heinz v. The 
Railroad Transfer Company, 233. 


2. 





: . Such right of stop in transitu exists, although 
the sale be conditional or on credit. bs. 





SUBROGATION. 


PRINCIPAL AND SURETY: SUBROGATION. A surety for the trustees on 
their note for the payment of money advanced to build the church, 
who pays the obligation of his principals, is entitled to be subro- 
gated to the rights of the trustees to subject the church to the pay- 
ment of the debt. Bushong v. Taylor, 660. 


SWAMP LANDS. 


Sree Lanp anv Lanp Tir es, 3. 


TAXES. 


1. REVENUE: ASSESSOR’S BOOK: VERIFICATION. Wagner’s Statutes, 
section 61, p. 1170, relating to assessment of revenue, authorizes but 
one tax book, which shall contain the lists of both real and personal 
ponperty, and where the assessor made out for the year 1873 a book 

or each kind of property, but failed to verify the land book, the 
assessment for such year wasinvalid. State ex rel. Harvey v. Cook, 

185. 



















ASSESSMENT OF LAND, WHEN BASED ON FORMER YEAR: NEW BOOK. 
Although the law provides that an assessment of land shall stand 
good for two years, and that the assessment of the second year 
shall be based on the first, yet such assessment, when based on the 
former one, has to be made outin a new book, and the old one re- 
turned to the clerk of the county court. Ib. 










3. Inva.ip assessment. The assessment for the second year in this 
case, held invalid for two reasons: Ist, Because there was no legal 


























INDEX. 749 


assessment for the first year, the assessor having failed to verify it 
by his aflidavit as required by law; 2nd, Because the assessor made 
out no new land book for the second year as required by said sec- 
tion 61, Wagner’s Statutes, p. 1170. Jb. 


TAX DEED: DESCRIPTION OF LAND. The description of the land in 
a tax deed must conform to that contained in the anterior proceed- 
ings. Lowe v. Ekey, 286. 


: ABBREVIATIONS: statuTE. Under Wagner’s Statutes, page 
1212, section 240, authorizing certain abbreviations in describing 
land in tax deeds and proceedings relating to the same, abbrevia- 
tions can be used only as provided in said section, and when 
used they will be insufficient under said section, unless the land in- 
tended to be designated by their use is so designated thereby that 
it may be identified or located. Jb. 





: . Abbreviations used in description of land in the 
tax deed and anterior proceedings in this case, held insufficient. Jb. 


TAXES: LIEN OF THE STATE FOR SUPERIOR: JUNIOR OR INFERIOR IN- 
CUMBRANCE: EJECTMENT. The lien of the State for taxes takes pre- 
cedence of and is superior to all other liens, whether prior or sub- 
sequent. But ina suit to enforce such lien, the holder of a junior 
or inferior incumbrance must be made a party, if it is desired to 
divest him of his rights; otherwise he will be entitled to redeem 
from the purchaser under the superior or tax lien. And the trustee 
is not a competent party to foreclose by suit, without joining the 
beneficiary with him. But the purchaser under the superior lien 
has the superior legal title, which the holder of the junior or infe- 
rior lien cannot successfully resist in an action of ejectment for the 
recovery of possession. Staffurd v. Mizer, 3938, 


TAXES, SALE OF LAND For: sTaTuTE. The assessment and other 
proceedings under the act of the legislature of 1864, (Acts 1863-4, p. 
84,) relating to the sale of land for taxes, must have been against 
the owner of the property. Gaines v. Fender, 497. 


TAXES: ASSESSMENT OF RAILROAD PROPERTY. Under the act of 1871, 
(Laws, p. 56; 2 Wag. Stat., p. 1214 b, art. 2,) county assessors were 
not authorized to assess the lands of railroad companies situated 
within their counties, but all railroad property was required to be 
valued and apportioned, as provided by said act, by a special board 
consisting of the State Treasurer, State Auditor and Register of 
Lands, and the county courts of the several counties in which such 
property was situated levied taxes for county purposes upon the ap- 
portionment certified to the county clerks of suck counties by stich 
special board, as required by law. State ex rel. Wright v. The St. 
Louk Iron Mountain & Southern Railway Company, 688, 


Sez Lanp anp Lanp Titzs, 4. 


MunicipaL Corporations, 9, 
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TENANT AT WILL. 






Sez LAnrLorp AND TENANT, 4. 







TITLE. 






Sex CoNDEMNATION OF PROPERTY, 2. 






























Limitations, 6, 7. 


TRESPASS. 


MUNICIPAL CORPORATION: TRESPASS: PEST-HOUSE. Where a citv,which 
is authorized by its charter to purchase property beyond its limits 
for a pest-house, seizes property for that purpose without the con- 
sent of the owner, it is liable in damages for the trespass. Dooley v, 
The City of Kansas, 444. 


TROVER. 


1, Trover: owNnersniP. Plaintiff in an action for trover and conver- 
sion must show either general or special property in the thing con- 
verted. The Southworth Company v. Lamb, 242. 


2. PLEDGE: PAWNOR’S INTEREST, SALE OF: TROVER. The pawnor of a 
chattel, notwithstanding his pledge, has still a vendible interest in 
it, and the vendee of such interest can maintain trover against the 
pawnee, if the latter refuses to deliver it to him on his tendering 
the amount of the debt. Jb. 





TRUSTS AND TRUSTEES. 


1. HvusBanD AND WIFE, MONEY OF LATTER: RESULTING TRUST, EVI- 
DENCE TO ESTABLISH. Prior to the act of 1875, money of the wife, 
not her separate estate, became the property of the husband jure 
mariti, and if invested in land by him, no resulting trust would be 
thereby created in favor of the wife or those claiming under her. 
To establish such a trust the evidence must be clear, strong and 
unequivocal; loose declarations of the husband are not sufficient, 
and testimony of verbal admissions of persons since dead is entitled 
to but small weight. Modrell v. Riddle, 31. 


‘2. TRUSTEES’ INVESTMENTS: MAL-ADMINISTRATION. Where a trustee 
makes an investment in his private capacity, and fails to indicaet 
ary that his investment is on account of the estate he has in 
charge, he, thereby,subjects himself to well grounded suspicion of 
mal-administration upon claiming it to have been on account of the 
estate, after loss or depreciation of the security taken by him. The 
State to the use of Koch v. Roeper, 57. 





8, Truster: JUDGMENT: RES JuDICATA. A judgment of a court of 
competent jurisdiction, settling the accountsof a trustee and dis- 














10, 
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charging him from the trust, becomes res judicata, and is not sub- 


ject to collateral attack. Peake v. Jamison, 552. 


TRUSTEE, LIABILITY oF. A trustee is not chargeable with delin- 
quency in failing to institute suit against a prior trustee for loss to 
the estate, resulting from the non-payment of taxes by the latter, 
when both he and his surety were insolvent at the time the defend- 
ant first learned of the neglect to pay the taxes. Jb. 


HusBAND AND WIFE: LAND, PURCHASE OF IN PART WITH WIFE'S MONEY : 
trust. A husband received from his wife money arising from the sale 
of her real estate, under an agreement to invest it in land in her 
name. He purchased land, paying for it in part with her money 
and ia part with his own and took the title in his own name; Held, 
that the wife was entitled to have in her own right, exempt from 
subjection to the husband’s debts, such portion of the land as the 
amount of her money paid thereon bore to the whole sum paid. 
Bowen v. McKean, 594. 


DEED OF TRUST: SALE: TENDER. A tender before sale of the in- 
terest due without the principal, is sufficient to prevent a sale by a 
trustee under a deed of trust, although the latter provides that, in 
case of failure to pay the interest as it becomes due, the entire debt, 
principal and interest, shall mature, and the property be sold to pay 
the same. Philips v. Bailey, 639. 





: TAXES: DEFAULT: SALE. Where a deed of trust provides 
that the debtor shall pay the taxes on the property sanubel and in 
case of default in that regard, the debt, principal and interest, shall 
mature and the property be sold to pay the same, the trustee, on 
the payment before sale of the taxes, should not sell. Jb. 


INSURANCE. CESTUI QUE TRUST: DEFAULT. Where a deed of trust 
provided, that the debtor should keep the property insured, but the 
creditor retained, for that purpose, out of the loan asum sufficient to 
pay the insurance during the period of the loan, and the debtor did 
not learn of the tailure of the creditor to effect the insurance until 
after the property was burned ; Held, that the debtor was not in de- 
fault as to such insurance. Jb. 


DEED OF TRUST, STIPULATIONS OF; ATTORNEY’S FEE. An attorney’s 
fee stipulated in a deed of trust to be paid out of the proceeds of 
the sale of the property to pay the debt, cannot be demanded be- 
fore sale. Tb. 


METHODIST EPISCOPAL CHURCH: TRUSTEES, POWER OF. ‘The trust- 
ees of a local church of the Methodist Episcopal Church in the 
United States, have authority, under its book of discipline, to mort- 
gage or sell the church premises for the payment of money which 
the trustees have advanced or become responsible for to build the 
church. Bushong v. Taylor, 660. 





: Where the trustees refuse to exercise such power 
to sell, a court of equity will enforce the sale. Ib. 


. Trusress or CHURCH SIGNING NOTE AS INDIVIDUALS: LIABILITY. Al- 


though the trustees did not add the designation of their office to 
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their names on the note which they executed for the money ad- 
vanced to build the church, yet as between them and the church, 
the note was the obligation of the latter, it appearing from the evi- 
dence that their signatures were made individually in order that the 
note might be disposed of to raise the money for the church. 


METHODIST EPISCOPAL CHURCH: UNINCORPORATED LOCAL CHURCH: 
tRUsTEES. The local church in this case being an unincorporated 
voluntary association, the trustees, from the nature of the govern- 
ment of the Methodist Episcopal Church, were the agents of the 
aggregate body of members, and of each member to the extent of 
his beneficial interest in the church property, in respect to debts 
—— by the trustees for the benefit of the church premises. 


PRACTICE: NECESSARY PARTIES. The trustees are the only necessary 
parties defendant in a suit in equity, to enforce the debt against the 
church ~roperty. Ib. 


PRINCIPAL AND SURETY: SUBROGATION. A surety for the trustees 
on their note for the payment of money advanced to build the 
church, who pays the obligation of his principals, is entitled to be 
subrogated to the rights of the trustees to subject the church to the 
payment of the debt. Jb. 


Sez Lanp anp LANp Tittzs, 5. 


USAGE. 


See Rartroaps, 18. 


VARIANCE. 


PLEADING, CRIMINAL: INDICTMENT: FRAUD} OWNERSHIP: VARIANCE. 


An indictment under Revised Statutes, section 1561, for obtaining 
property by means of a trick and fraud, should charge it to belon 
to the true owner. Buta variance in this particular upon the tria) 
wil! not, under the statute, (R.8., 2 1820,) be fatal, unless the tria: 
court shall find it to be material to the merits of the case, or preju- 
dicial to the defense of the defendant. State v. Myers, 558. 


Sree Contracts, 6. 


VENDOR’S LIEN. 


Sree Lien, 4, 5. 


VENDOR AND VENDEE. 


Sze Contracts, 1. 





Sazg, 1, 2. 
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VENUE, 


CHANGE OF VENUE: PLAINTIFF’S APPLICATION, TIME FOR MAKING, A 
plaintiff who asks for a change of venue because of the alleged 
undue influence of the defendant over the mind of the trial judge, 
must make his application therefor as soon as practicable, after re- 
ceiving information of the undue influence complained of. Whether 
the application is so made within proper time, is a question resting 
in the sound discretion of the trial judge. The State to the use of 
Stewart v. Matlock, 465. 


Sex Practice, Criminat, 3. 


VERDICT. 


VERDICT: CLERICAL FBROR. A clerical error, and which is harmless in 
drafting a verdict, will be disregarded. Holmes v. Braidwood, 610. 


See Practice, Civit, 4. 


WAIVER. 


STATUTE OF LIMITATIONS: WAIVER OF BENEFITS OF: TITLE. An agree- 
ment made after title has been perfected by operation of the statute 
of limitations to waive the benefits of the statute, is not effective, 
but the title remains in the party, who has thus acquired it, until 
he conveys it back with all the solemnities required in any deed to 
land. Allen v. Mansfield, 688. 


Ser GUARDIAN AND Warp, 2. 
PLEADING, 5. 


Practicr, Civin, 4. 


WARRANTY. 


VENDOR: VENDEE: CONTRACT: WARRANTY. Where a vendee buys a 
number of cattle, and by the terms of the contract of sale they are 
to be weighed upon the vendor’s scales, and paid for according to 
the weight as determined by said scales, there is an implied war- 
ranty on the part of the vendor that such shall be lawful scales, and 
capable of indicating lawful weights, and the vendor is liable to the 
vendee for all money paid him by the latter by reason of excessive 
weights, as indicated by the defective scales, although there was no 
pretense of actual fraud on the part of the vendor. Clifton v. Sparks, 
115. 


WILIS. 


1. WHtLL, construction or. A will construed in connection with extrin- 
sic evidence and held that the guardian of a minor, where certain 
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bequests were made to the latter, and not the administrator of the 
estate, was entitled to their possession. Landis v. Eppstein, 99. 


FoREIGN WILL: EVIDENCE. A will of a sister state is not inadmis- 
sible in evidence here, because it bas not been admitted to probate 
or recorded in the probate court of this state. Gaines v. Fender, 497. 





. The willin thiscase, which was mace in Kentucky, 
Held admissibie i in evidence here, against the objection that its ad- 
mission to probate in Kentucky was not sufficiently authenticated. 


FoRMER APPEAL: RES JupICATA. The decision of this court in 
this cause, when here on a former appeal, (57 Mo. 342,) as to the 
sufficiency of the will to pass title to the land involved in this suit, 
is res judicata. Ib. 


WILL: POWER TO SEVERAL AS EXECUTORS, EXECUTION OF. Wherea 
power in a will to sell land is given to several as executors, and not 
as persons, all need not act. The survivor or survivors may, in 
such case, lawfully execute the power. 


Sze Corporations, 9. 


WITNESSES. 


Witness: convict: statute. Under the Revised Statutes of 1879, one 
under a sentence for robbery is a competent witness in behalf of a 
defendant jointly indicted with him. State v. Loney, 82. 


Sree Rariroaps, 17. 








